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Overview 

Does the anti-retaliation provision of the Fair Labor Standards Act of 1938 (the “FLSA”) apply to 
management level employees who express opposition to their employers’ wage and hour 
practices?  Having lost his claim alleging, among other things, that his employment was 
terminated because he reported wage and hour violations to his former employer, in violation 
of the FLSA, petitioner Stephen Miller (“Miller”) filed a petition for a writ of certiorari with the 
U.S. Supreme Court.1  In seeking review of the Fifth Circuit’s decision affirming the dismissal of 
his claim under the FLSA, petitioner Miller asserted that there is a circuit split between the First, 
Fifth, Sixth, and Tenth Circuits, on the one hand, and the Ninth Circuit, on the other hand.  

                                                      
1 Miller v. Metrocare Services, No. 15-1252, 2016 WL 1377709 (April 4, 2016). 
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Background 

The FLSA contains a provision intended to protect employees who complain about violations of 
the FLSA – for example, wage and hour claims, such as failing to pay minimum wage and 
misclassifying non-exempt, overtime-eligible employees as exempt from receiving overtime, 
and the like – from retaliation by their employers. Section 215(a) provides, in relevant part,  
that it is unlawful: 

to discharge or in any other manner discriminate against any 
employee because such employee has filed any complaint or 
instituted or caused to be instituted any proceeding under or 
related to this chapter, or has testified or is about to testify in any 
such proceeding, or has served or is about to serve on an industry 
committee[.] 29 U.S.C. § 215(a)(3). 

In 2011, the Supreme Court established a “fair notice” test for evaluating whether an 
employee’s conduct constitutes “filing a complaint” under the FLSA anti-retaliation provision.2  
In Kasten v. Saint-Gobain Performance Plastics Corp., the Court held that, “[t]o fall within the 
scope of the anti-retaliation provision, a complaint must be sufficiently clear and detailed for a 
reasonable employer to understand it, in light of both content and context, as an assertion of 
rights protected by the statute and a call for their protection.”3  Additionally, the Supreme 
Court found that the FLSA phrase “‘any complaint’ suggests a broad interpretation” which is 
“consistent” with the FLSA’s goal of improving labor conditions but at the same time creating 
an “enforcement system that is fair to employers.”4   Therefore, an employer must have “fair 
notice” that the employee is making a complaint that could subject the employer to a 
retaliation claim.5  

Prior to the Kasten decision, the First, Fifth, Sixth, and Tenth Circuits each considered the 
question of whether a management level employee came within the ambit of the FLSA’s anti-
retaliation provision.  In McKenzie v. Renberg’s, Inc., the Tenth Circuit promulgated what 
became known as the “manager rule,” pursuant to which a manager may only avail himself or 
herself of the protections of Section 215(a) when he or she “steps outside” the management 
position role and takes an action adverse to the employer.6  When faced with this question in a 
case that arose post-Kasten, Rosenfield v. GlobalTranz Enterprises, Inc.,7 the Ninth Circuit held 
that a case-by-case analysis is necessary under Kasten’s “fair notice” rule.  Although the Ninth 

                                                      
2  Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011). 
3  Id. at 14. 
4  Id. at 13. 
5  Id. 
6  McKenzie v. Renberg’s Inc., 94 F.3d 1478, 1486-87 (10th Cir. 1996). 
7  811 F.3d 282 (9th Cir. 2015). 
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Circuit stated that the manager rule and the fair notice rule “likely are consistent,” it is 
immaterial, as the Court is bound by Kasten.8  In seeking review of the Fifth Circuit opinion, 
petitioner Miller raised the Circuits’ different treatment of management employees under 
Section 215 as a basis for his petition for a writ of certiorari to the Supreme Court, urging the 
Court to adopt the Ninth Circuit’s broader approach.9   

The Fifth Circuit’s Miller Decision  

Stephen Miller was hired as a Human Resources Manager at Metrocare, a local governmental 
community mental health center in Texas.  Miller’s responsibilities included ensuring that 
Metrocare complied with federal and state employment laws.  Miller noticed that some case 
managers were listed as exempt, and succeeded in having their statuses changed to non-
exempt.10  Miller claimed that after the status changes, managers began to complain that 
employees were pressured not to record overtime, and therefore, not receive compensation.  
Miller sent a letter to his superior including several complaints against Metrocare.11  Metrocare 
fired him shortly thereafter, citing issues with Miller’s legally required annual background 
check. Miller charged that Metrocare violated § 215(a) by dismissing him in retaliation for his 
FLSA complaints about the overtime policy and its classification of nonexempt employees as 
exempt.12  The trial court dismissed Miller’s claims on the grounds that, among other things, (i) 
as the human resources director, Miller’s job responsibilities included providing FLSA advice to 
defendant and, therefore, he was not entitled to protection from retaliation under Fifth Circuit 
precedent, and that (ii) the irregularities with Miller’s background investigations were a 
legitimate, non-discriminatory business reason for the termination of Miller’s employment, and 
he failed to prove it was pretextual.13  The Fifth Circuit affirmed the trial court’s decision that 
Miller failed to demonstrate that the employer’s reasons for terminating him were pretextual, 
without addressing the issue of whether he was entitled to the protections of the anti-
retaliation provision of the FLSA.14  In his denied petition for a writ of certiorari to the Supreme 
Court, Miller argued that the trial court erred in applying the manager rule following Kasten’s 
broad reading of § 215(a), and that the Supreme Court should resolve the split in the Circuits 
regarding the treatment of managers under the FLSA for these purposes and reject the so-
called manager rule.   

                                                      
8  Id. at 287. 
9  Miller v. Metrocare Services, 2016 WL 1377709 (2016). 
10  Miller v. Metrocare Services, 809 F.3d 827, 830 (5th Cir. 2016). 
11  Id. at 831. 
12  Id. 
13  Miller, 2016 WL 1377, *20-21, citing trial court decision, 2015 WL 477233 (2015), citing Hagan v. Echostar 
Satellite, L.L.C., 529 F.3d 617 (5th Cir. 2008). 
14  Id. 
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The Miller decision is similar to other Circuit rulings before Kasten. The Tenth Circuit, in 
McKenzie v. Renberg’s Inc., held that  

In order to engage in protected activity under § 215(a)(3), the 
employee must step outside his or her role of representing the 
company and either file (or threaten to file) an action adverse to 
the employer, actively assist other employees in asserting FLSA 
rights, or otherwise engage in activities that reasonably could be 
perceived as directed towards the assertion of rights protected by 
the FLSA.15  

The Fifth Circuit relied on this language in Hagan, which the trial court cited in Miller when 
dismissing plaintiff’s FLSA retaliation claim.16  The Miller court stated that the Tenth Circuit’s 
mandate that an employee “must step outside his or her role of representing the company” is 
extremely “sensible for management employees … because a part of any management position 
often is acting as an intermediary between the manager’s subordinates and the manager’s own 
superiors.”17  The Tenth Circuit, and other Circuit Courts that have relied upon its reasoning, 
seek to avoid situations where an expression of concern by a manager, which should be 
expected in the workplace in the ordinary course of business, could later be the basis for a 
retaliation claim, of which the company did not have notice.18  

The Ninth Circuit’s Fair Notice Approach 

In 2015, the Ninth Circuit considered whether a manager is entitled to protection from 
retaliation under the FLSA, in a case entitled Rosenfield v. GlobalTranz Enterprises, Inc.19  
Although the Ninth Circuit declined to adopt a special bright-line rule for manager coverage, it 
held that under Kasten’s fair notice rule “a complaining employee’s position as a manger is an 
important part of the ‘context’ that the fact-finder must consider.”20  In Rosenfield, plaintiff, 
Director of Human Resources and Corporate training at a transportation management service, 
reported to her superiors that the company was not complying with the FLSA and tried to 
change certain company regulations to obtain compliance.21  Plaintiff was subsequently fired.  
The Ninth Circuit held that, according to Kasten, context is important, and the role of a manager 
is a significant part of the “context” to determine whether the action falls within FLSA 

                                                      
15  94 F.3d 1478, 1486-1487 (1996). 
16  529 F.3d 617, 627-28 (2008). 
17  Hagan, 529 F.3d at 628. 
18  Id. at 627-28.  See also Claudio-Gotay v. Becton Dickinson Caribe, Ltd., 375 F.3d 99, 103 (1st Cir. 2004); 
Pettit v. Steppingstone, 429 Fed. Appx. 524, 530 (6th Cir. 2011). 
19  811 F.3d 282 (2015). 
20  Id. at 284. 
21  Id. at 285. 



-5- 
 

protection.22  The Ninth Circuit recognized that before Kasten’s fair notice rule other circuits 
“adopted a manager-specific legal standard,” in which employees must step outside their role 
of representing the company in order to engage in FLSA-protected activity.23  The Ninth Circuit 
suggested that courts are obligated to engage in essentially the same analysis to determine 
whether an employee has “stepped outside” his or her managerial role and whether an 
employer is on fair notice of a potential FLSA claim.  

In any event, the Ninth Circuit held that plaintiff’s allegations in Rosenfield were sufficient and 
reversed the district court’s grant of summary judgment in favor of her employer.  In reaching 
its conclusion, the Ninth Circuit noted that ordinarily, reports of statutory compliance from the 
Manager of Human Resources and Director of Human Resources – the two positions held by 
plaintiff throughout her tenure – would not put an employer on notice that plaintiff was filing a 
complaint under Section 215.  In this case, however, plaintiff never had responsibility for FLSA 
compliance – a fact repeatedly made clear to her by her boss, who did not welcome her 
bringing the matter to his attention. Yet, plaintiff raised the issue at least 8 times orally and in 
at least 27 weekly and monthly reports to her superiors.  As a result, the company took some 
remedial actions, but plaintiff felt that not all measures were implemented and raised this fact 
with her boss as well.  Her employment was terminated five days later.  Under these 
circumstances, the Court held that plaintiff’s supervisors understood her complaints to be 
protected by the FLSA and her claims could proceed.24  

Looking Ahead 

Given that the Supreme Court denied certiorari in Miller, the precise boundaries for 
determining when a managerial level employee may be entitled to protection from retaliation 
for reporting potential violations of the FLSA remain blurry.  These questions will remain most 
difficult for managers in human resources and legal roles, whose job it is to report concerns 
about such matters to the company for its protection.  Employers should always take care, 
however, both implementing the FLSA and when taking any adverse employment action against 
an employee, particularly if he or she has complained of a statutory violation. 

________________________________________ 

The opinions expressed are those of the author(s) and do not necessarily reflect the views of the 
firm, its clients, or Employee Relations Law Journal, or any of its or their respective affiliates. 
This article is for general information purposes and is not intended to be and should not be 
taken as legal advice. 

                                                      
22  Id. at 284-286, quoting Kasten, 563 U.S. at 14. 
23  Rosenfield, 811 F.3d at 287. 
24  Id. at 288. 
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