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Who is entitled to the protection of the whistleblower protection provisions of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act (“Dodd-Frank”)1?  Currently, the answer to 
that question is unsettled, with the only two United States Circuit Courts of Appeals to have 
considered the issue taking divergent views.2  The Fifth Circuit has stated that Dodd-Frank is 
clear that a “whistleblower” is only an individual who provides information relating to a 
violation of the securities laws to the Securities and Exchange Commission (the “Commission” 

                                                      
1 15 U.S.C. § 78a et seq.   
2 Asadi v. G.E. Energy (USA), L.L.C., 720 F.3d 620 (5th Cir. 2013)(Dodd-Frank is clear that to be a 
whistleblower entitled to the protections of the anti-retaliation provisions of the statute, an individual must report 
a violation to the Commission); Berman v. Neo@Ogilvy LLC,  No. 14-4626, 2015 WL 5254916 (2d Cir. Sept. 10, 
2015)(Dodd-Frank is sufficiently ambiguous with respect to the definition of a whistleblower to require it to give 
Chevron deference to the Commission’s reasonable interpretation that an individual is entitled to the protection of 
the anti-retaliation provisions if he or she reports a suspected violation either to the Commission or internally). 
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or the “SEC”).3  The Second Circuit, on the other hand, found the language of the statute 
ambiguous and, therefore, deferred to the interpretation of the SEC, codified in Exchange Act 
Rule 21F-2, which extends Dodd-Frank anti-retaliation protection to an employee who reports 
suspected securities law violations internally without reporting to the Commission. 

Background 

Congress enacted Dodd-Frank following the financial crisis of 2008.  To encourage reporting of 
potential securities law violations, Dodd-Frank provides for monetary rewards to individuals 
who disclose information to the Commission that leads to successful enforcement actions, and 
provides protection against employment retaliation to certain individuals who engage in 
protected reporting activities.4 

Statutory Background 

Central to the circuit split discussed in this article is the definition of a “whistleblower” for 
purposes of Dodd-Frank.  In the section of Dodd-Frank entitled “Securities whistleblower 
incentives and protection,” whistleblower is defined as 

any individual who provides, or 2 or more individuals acting jointly 
who provide, information relating to a violation of the securities 
laws to the Commission, in a manner established, by rule or 
regulation, by the Commission.5 

The statute goes on to provide for “Protection of whistleblowers,” which reads, in part: 

No employer may discharge, demote, suspend, threaten, harass, 
directly or indirectly, or in any other manner discriminate against, 
a whistleblower in the terms and conditions of employment 
because of any lawful act done by the whistleblower –  

(i) in providing information to the Commission in accordance with 
this section; 

(ii) in initiating, testifying in, or assisting in any investigation or 
judicial or administrative action of the Commission based upon or 
related to such information; or 

(iii) in making disclosures that are required or protected under the 
Sarbanes-Oxley Act of 2002 (15 U.S.C. 7201 et seq.), the Securities 

                                                      
3 15 U.S.C. § 78u-6. 
4 Id. 
5 15 U.S.C. § 78u-6(a)(6). 



 

Exchange Act of 1934 (15 U.S.C. 78a et seq.), including section 
10A(m) of such Act (15) U.S.C. 78f(m), section 1513(e) of Title 18, 
and any other law, rule, or regulation subject to the jurisdiction of 
the Commission.6 

(The “Dodd-Frank whistleblower-protection provisions”). 

SEC Regulations 

Under its statutory authority to issue implementing rules with respect to Dodd Frank, the 
Commission promulgated Exchange Act Rule 21F-2, which states: 

(a)  Definition of a whistleblower. 

(1) You are a whistleblower if, alone or jointly with others, you 
provide the Commission with information pursuant to the 
procedures set forth in § 240.21F–9(a) of this chapter, and the 
information relates to a possible violation of the Federal securities 
laws (including any rules or regulations thereunder) that has 
occurred, is ongoing, or is about to occur. A whistleblower must 
be an individual. A company or another entity is not eligible to be 
a whistleblower. 

(2) To be eligible for an award, you must submit original 
information to the Commission in accordance with the procedures 
and conditions described in §§ 240.21F–4, 240.21F–8, and 
240.21F–9 of this chapter. 

(b) Prohibition against retaliation. 

(1) For purposes of the anti-retaliation protections afforded by 
Section 21F(h)(1) of the Exchange Act (15 U.S.C. 78u–6(h)(1)), you 
are a whistleblower if: 

(i) You possess a reasonable belief that the information you are 
providing relates to a possible securities law violation (or, where 
applicable, to a possible violation of the provisions set forth in 18 
U.S.C. 1514A(a)) that has occurred, is ongoing, or is about to 
occur, and; 

(ii) You provide that information in a manner described in Section 
21F(h)(1)(A) of the Exchange Act (15 U.S.C. 78u–6(h)(1)(A)). 

                                                      
6 15 U.S.C. § 78u-6(h)(1)(A) (the Dodd-Frank whistleblower protection provisions). 



 

(iii) The anti-retaliation protections apply whether or not you 
satisfy the requirements, procedures and conditions to qualify for 
an award. 

The Commission’s release regarding the issuance of Exchange Rule 21F–2 states that “the 
statutory anti-retaliation protections apply to three different categories of whistleblowers, and 
the third category includes individuals who report to persons or governmental authorities other 
than the Commission.”7 

The Fifth Circuit Opinion in Asadi 

The U.S. Court of Appeals for the Fifth Circuit, in Asadi v. G.E. Energy (USA), L.L.C.,8  was the first 

circuit court to interpret the definition of whistleblower and the scope of the Dodd-Frank 

whistleblower-protection provisions.  In that case, plaintiff Khaled Asadi (Asadi) was serving as 

the Iraq Country Executive for defendant GE Energy (USA), L.L.C. (G.E. Energy) when he received 

a report from Iraqi officials of company conduct that he believed may have constituted a 

violation of the Foreign Corrupt Practices Act.  He reported this alleged violation to his 

supervisor and to G.E. Energy’s regional ombudsperson.  Shortly thereafter, Asadi received a 

negative performance review and was pressured to accept a reduced role.  Approximately one 

year following his internal report, Asadi’s employment was terminated and he filed a complaint 

against GE Energy in the United States District Court for the Southern District of Texas, alleging 

violation of the Dodd-Frank whistleblower-protection provision.  GE Energy moved to dismiss 

the complaint on the grounds that, among other things, Asadi is not a whistleblower within the 

meaning of Dodd-Frank.  The district court granted GE Energy’s motion and Asadi appealed. 

On appeal, the Fifth Circuit considered: 

                                                      
7 Securities Whistleblower Incentives and Protections, Release No. 34–64545, 76 Fed.Reg. 34300–01, at 
*34304, 2011 WL 2293084 (F.R.) (June 13, 2011)(emphasis added). 
8 720 F.3d 620 (5th Cir. 2013). 



 

[Whether] an individual who is not a “whistleblower” under the 
statutory definition of that term in § 78u-6(a)(6) may, in some 
circumstances nevertheless seek relief under the Dodd-Frank 
whistleblower-protection provision.9 

The Fifth Circuit answered this question purely by reference to the text of the statute.  First, the 
court explained, Asadi is not a “whistleblower” within the meaning of Dodd-Frank because he 
did not make a report “to the Commission” as the definition in Section 78u-6 “expressly and 
unambiguously requires . . . .” 

Indeed, Asadi conceded this point, but maintained that he is entitled to statutory protection 
nonetheless because of what he asserted to be a conflict between the definition of 
whistleblower and the language in section 78u-6(h)(1)(A)(iii) of the Dodd-Frank whistleblower-
protection provision, which does not necessarily require disclosure to the Commission.  Section 
78u-6(h)(1)(A)(iii) (the “protected disclosure provision”) provides, in part: 

No employer may . . . discriminate against . . . a whistleblower . . . 
because of any lawful act done by the whistleblower . . . in making 
disclosures that are required or protected under the Sarbanes-
Oxley Act of 2002 . . ., the Securities Exchange Act of 1934, and 
any other law, rule, or regulation subject to the jurisdiction of the 
Commission.10 

The Fifth Circuit rejected Asadi’s argument, finding no conflict between the definition of 
whistleblower and the protected disclosure provision of the Dodd-Frank whistleblower-
protection provision.   

The court explained that Dodd-Frank describes one category of whistleblowers – individuals 
who report violations to the Commission – and three categories of protected activity – one of 
which is disclosures required or protected under any law, rule or regulation subject to the 
jurisdiction of the Commission.  Moreover, the Dodd-Frank whistleblower-protection provision 
applies to “whistleblowers” and not to “individuals,” “employees,” or some other broader 
category, clearly, in the view of the Fifth Circuit, expressing “Congress’s intention to require 
individuals to report information to the” Commission.11   

Nor did the court accept Asadi’s argument that the protected disclosure provision is 
superfluous if it requires him to report violations to the Commission.  The Asadi court gave the 
example of an employee who made a simultaneous report of securities law violations to the 

                                                      
9 Id. at 623. 
10 15 U.S.C. § 78u-6(h)(1)(A). 
11 Asadi, 720 F.2d at 630. 



 

SEC and his company’s chief executive officer and was terminated from employment before the 
chief executive officer learned of the report to the SEC.  The Court explained that the employee 
would not be protected by the first two clauses of the Dodd-Frank whistleblower-protection 
provisions, but would be protected by the protected disclosure provision, because his report to 
the SEC brought him within the definition of a “whistleblower” and his report to the company 
brought him within the protection of the protected disclosure provision.  Moreover, the 
broader interpretation proffered by Asadi would render the words “to the Commission” in the 
definition of whistleblower superfluous.12 

In reaching its conclusion, the Fifth Circuit also considered the fact that if the Dodd-Frank 
whistleblower-protection provision applied to individuals who made only internal complaints, it 
would render the anti-retaliation provisions of the Sarbanes-Oxley Act of 2002 (“SOX”), “for 
practical purposes, moot.”13  The court buttressed its conclusion by noting several ways in 
which the Dodd-Frank whistleblower-protection provision differs from the SOX anti-retaliation 
provision: 

i. It provides for greater monetary damages;  

ii. It does not require a plaintiff to exhaust of administrative 
remedies before filing suit; and  

iii. It provides for a substantially longer statute of limitations 
period. 

Simply put, if an individual could always file both a Dodd-Frank complaint and a SOX complaint, 
no one would bother with the SOX complaint.   

Finally, given this lack of ambiguity, the Court found no basis upon which to defer to the 
Commission’s broader interpretation of the statute reflected in Exchange Rule 21F-2.14  
Accordingly, the Fifth Circuit held that because Asadi did not provide information to the 
Commission, he is not a whistleblower within the meaning of Dodd-Frank, and affirmed the 
dismissal of the complaint. 

The Second Circuit Decision in Berman v. Neo@Ogilvy LLC 

Over two years passed before another U.S. Circuit Court of Appeals considered the relationship 
between the Dodd-Frank definition of whistleblower and the protected disclosure provision.  
When presented with this issue in Berman v. Neo@Ogilvy LLC, the U.S. Court of Appeals for the 

                                                      
12 Id. at 627-28. 
13 Id. at 628. 
14 Id. at 629. 



 

Second Circuit issued a holding diametrically opposed to the holding of the Asadi court, finding 
that the tension between these two provisions of Dodd-Frank creates sufficient ambiguity to 
warrant deference to the Commission’s interpretation.15  Therefore, the Second Circuit held 
that plaintiff was entitled to pursue Dodd-Frank whistleblower protection claims based upon an 
internal report of wrongdoing, despite not having made a report to the Commission prior to his 
termination. 

In Berman, the plaintiff Daniel Berman (Berman) was the finance director of defendant 
Neo@Ogilvy LLC (Neo).  Berman alleged that in that capacity, he made an internal report of 
accounting fraud, including conduct that violated Generally Accepted Accounting Principles, 
SOX, and Dodd-Frank, following which his employment was terminated as a result of his 
whistleblowing activities.  Thereafter, he reported the allegations to the audit committee of 
Neo’s parent company and later, to the SEC.  Berman filed a complaint in the United States 
District Court for the Southern District of New York against Neo and its parent company 
alleging, among other things, that the termination of his employment violated the Dodd-Frank 
whistleblower-protection provisions and the defendants moved for summary judgment.  
Although the Magistrate Judge to whom the motion was referred recommended that Berman 
be considered a whistleblower for purposes of Dodd-Frank, the District Court disagreed and 
dismissed the complaint in its entirety.  Berman appealed.   

On appeal, the Second Circuit acknowledged that there was no “direct conflict” between the 
Commission reporting requirement in the definition of whistleblower and the absence of that 
requirement in the protected disclosure provision or the provisions of SOX referenced therein.  
Nevertheless, in the Second Circuit’s view, the interaction between the two so limited the 
scope of the protected disclosure provision, that it raised the question of whether it made the 
statute so unclear as to warrant Chevron deference to Exchange Rule Act 21F-2.  The Berman 
court likened the situation to the issue faced by the U.S. Supreme Court in Burwell v. King,16 
where, interpreting the Affordable Care Act as a whole, the majority of the Court read a 
provision more broadly than actually written to avoid undermining the operation of the 
statute.17   

Testing the tension between the relevant provisions, the Second Circuit explored the 
“simultaneous employer/Commission reporting example” described in Asadi.  Unlike the Fifth 
Circuit, which relied upon the scenario of simultaneous reporting to demonstrate that the 
statute was unambiguous, the Berman court determined that for legal and practical reasons, 
instances of simultaneous reporting, while possible, would be so rare that “there would be 

                                                      
15 Berman, 2015 WL 5254916.  
16 135 S.Ct. 2480 (2015). 
17 Berman, 2015 WL 5254916 at *. 



 

virtually no situation where an SEC reporting requirement would leave [the protected 
disclosure provision] with any scope.”18  Some potential whistleblowers, the court reasoned, 
will choose to report only to their employer, with the hope of ending any wrongdoing and 
limiting the likelihood of retaliation that may accompany reporting to a government agency.  
More importantly, certain categories of employees, particularly auditors and attorneys, are 
required by law to make internal reports before reporting to a government agency.  Such 
employees would be deprived of almost all Dodd-Frank whistleblower protection if required to 
report to the Commission. 

In light of these realities as to the sharply limiting effect of a 
Commission reporting requirement on all whistleblowers seeking 
the SOX remedies promised by Dodd-Frank for those who report 
wrongdoing internally, the question becomes whether Congress 
intended to add [the protected disclosure provision] to [the Dodd-
Frank whistleblower-protection provisions] only to achieve such a 
limited result.19 

The Court’s examination of the legislative history shed no light on Congressional intent with 
respect to its scope, as it was added after the House and Senate versions of Dodd-Frank went to 
Conference Committee.20 

Ultimately, the Second Circuit held that the statute is sufficiently ambiguous to give Chevron 
deference to the SEC’s interpretation and that under Exchange Rule 21F-2(b)(1), Berman is 
entitled to pursue Dodd-Frank whistleblower protection claims.21  In so holding, the Second 
Circuit acknowledged that its decision would create a circuit split, but also noted that the 
majority of district court cases to have considered this issue held that the statute was 
ambiguous and deferred to the SEC rule.22  Interestingly, the decision makes clear in dicta that 
the Berman court believes that a broader reading of the statute is in keeping with 
Congressional intent. 

Looking Ahead 

With only two circuits weighing in, and taking starkly different positions, the issue of whether 
an employee must report suspected securities laws violations to the Commission to warrant 
Dodd-Frank whistleblower protection is likely to be a topic of ongoing controversy.  Given the 
ever increasing complexity of the regulatory environment, heightened reporting requirements, 

                                                      
18 Id. at *7. 
19 Id. at *7. 
20 Id. 
21 Id. at *9. 
22 Id. at *8. 



 

and scrutiny given to retaliation claims, employers should take reports seriously and implement 
precautions to safeguard whistleblowers from retaliation. 
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