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Are car dealership employees that service customers by evaluating their automobiles, 
recommending repairs and soliciting supplemental services, all to be performed by the 
dealerships’ mechanics, exempt from the overtime pay requirements of the Fair Labor 
Standards Act of 1938 (FLSA)?1 Much like the case of pharmaceutical salespeople who had been 
treated as exempt for decades until the Second Circuit held them to be non-exempt in 2010,2 
until recently the courts that had considered the question had held car dealership “service 
advisors” to be exempt pursuant to Section 213(b)(10)(A) of the FLSA.  This time, the Ninth 
Circuit created the circuit split, holding that service advisors do not meet the definition of a 
“salesman, partsman, or mechanic” entitled to the exemption as defined by the United States 
Department of Labor (DOL) in the implementing regulations (the Regulations).  Concluding that 
the DOL’s interpretation is entitled to deference, the Ninth Circuit rejected the holdings of the 
Fourth and Fifth Circuits that such car dealership employees are exempt employees.   
                                                      
1 29 U.S.C. §§ 201-219. 
2 In re Novartis Wage and Hour Litigation, 611 F.3d 141 (2d Cir. 2010), rev’d. 
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The Ninth Circuit’s Decision in Navarro 

The Ninth Circuit considered for the first time whether “service advisors” employed by a car 
dealership are exempt from the overtime pay requirements of the FLSA in Navarro v. Encino 
Motorcars, LLC.3 In Navarro, Plaintiffs are four service advisors employed by defendant Encino 
Motorcars, LLC (Encino), which sells and services new and used automobiles.  As part of their 
duties, plaintiffs greet customers, evaluate the problems with their automobiles, suggest 
repairs to be performed by Encino mechanics to address the customers’ complaints and suggest 
supplemental services.  Service advisors prepare an estimate of the services, but do not 
perform any repairs or services themselves.  They may, however, follow up with the customer 
to recommend additional repairs or services when Encino mechanics are working on the 
customer’s automobile.  Encino compensates service advisors on a commission-only basis.    

In Navarro, plaintiff service advisors alleged that Encino’s failure to pay them minimum wage 
and overtime compensation violates Section 207(a)(1) of the FLSA. Encino relied on the 
exemption set forth in Section 213(b)(1)(A), which provides, in relevant part: 

[t]he provisions of section 207 of this title shall not apply with 
respect to . . . any salesman, partsman, or mechanic primarily 
engaged in selling or servicing automobiles, trucks, or farm 
implements, if he is employed by a nonmanufacturing 
establishment primarily engaged in the business of selling such 
vehicles or implements to ultimate purchasers. 

It was undisputed that Encino meets the definition of a covered establishment contained in the 
second portion of the exemption, and so the Ninth Circuit turned to the question of whether 
each of the plaintiffs is a “salesman, partsman, or mechanic primarily engaged in selling or 
servicing automobiles.”4 

In deciding this question, the Ninth Circuit first considered plaintiffs’ argument that it should 
defer to the Regulations issued by the DOL. The Regulations provide, in relevant part: 

Salesman, partsman, or mechanic. 

(1) As used in section 13(b)(1)(A), a salesman is an employee who 
is employed for the purpose of and is primarily engaged in making 
sales or obtaining orders, or contracts for sale of the automobiles, 
trucks, or farm implements that the establishment is primarily 
engaged in selling . . . 

                                                      
3 780 F.3d 1267 (9th Cir. 2015). 
4 Id. at 1270. 



 

(2) As used in section 13(b)(10)(A), a partsman is any employee 
employed for the purpose of and is primarily engaged in 
requisitioning, stocking, and dispensing parts. 

(3) As used in section 13(b)(10)(A), a mechanic is any employee 
engaged in doing mechanical work  . . . in the servicing of an 
automobile, truck or farm implement for its use and operation as 
such . . .5 

All parties agree that the service advisors do not meet the foregoing definition, which is limited 
to salespersons who sell vehicles and partsmen and mechanics who service them.  Therefore, 
the Ninth Circuit went on to consider Encino’s argument that the DOL’s definition is not entitled 
to deference.6 

Accordingly, the Navarro court applied the analysis dictated by the U.S. Supreme Court in 
Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc.7 First, the court considered whether the 
statute is clear and unambiguous with respect to the relevant issue.  If Congress spoke directly 
to the question at issue, the court’s inquiry ends there and it must give effect to that 
Congressional intent.8 If, however, the statute is silent or ambiguous, the court must determine 
what degree of deference to give to the relevant agency interpretation of that statute.9 
Because the Regulations were adopted after a notice and comment period, the Ninth Circuit 
determined that the Chevron “reasonableness” standard applies.  Therefore, the second step of 
its analysis is to determine whether the DOL’s interpretation of the statute is a reasonable one.  
Under this analysis, the court may not substitute its preferred interpretation but must apply the 
agency interpretation as long as it is a reasonable policy choice.10 

The Ninth Circuit held the Regulations to be a permissible interpretation of the statute in this 
context because, among other reasons, it is consistent with Congressional intent that FLSA 
exemptions be construed narrowly, it does not render any word meaningless or superfluous, 
and it is otherwise consistent with a natural reading of the language.11  

The Ninth Circuit acknowledged that its holding in Navarro conflicts with the holdings of at least 
two of its sister circuits, as well as other district and state courts.  Each of the Fourth and Fifth 
Circuit courts as well as the United States District Court for the Eastern District of Michigan 
(affirmed without opinion by the Sixth Circuit), Kansas, and Nebraska, and the Supreme Court 
                                                      
5 29 C.F.R. § 779.372(c). 
6 Navarro, 780 F.3d at 1270-1271. 
7 467 U.S. 837 (1984). 
8 Navarro, 780 F.3d at 1271, citing Chevron. 
9 Id. 
10 Chevron, 467 U.S. at 843-845. 
11 Navarro, 780 F.3d at 1273-1275. 



 

of Montana have refused to apply the DOL’s interpretation and held that employees of 
dealerships performing similar jobs as the Service Advisors were exempt from the overtime 
requirements of the FLSA.12 

The Ninth Circuit explained its disagreement with the foregoing precedent with reference to 
the proper degree of deference due to agency regulations pursuant to Chevron.  Significantly, 
the decisions of the Fifth Circuit in Deel Motors and the district courts were decided prior to the 
U.S. Supreme Court’s 1984 Chevron decision, setting forth the standards for deferring to agency 
interpretation.  Accordingly, to the extent that those decisions determined that service advisors 
were exempt because their “duties and pay structure are functionally similar to those of the 
salesman, partsmen, and mechanics whom the statute expressly exempts,” this analysis 
“cannot be squared with FLSA’s plain statutory and regulatory language.”13  

The Ninth Circuit acknowledged, however, that a closer question was whether the Regulations 
were unreasonable because they were an unduly restrictive interpretation of the exemption, as 
the Fourth Circuit held in Greenbrier Ford and the Montana Supreme Court held in J.C. Billion.14 
Ultimately, however, the Ninth Circuit determined that while there were arguments supporting 
those courts’ interpretation of the exemption as well as the DOL’s interpretation, Chevron 
deference requires application of the agency’s interpretation.  By refusing to apply it, the 
Greenbrier and J.C. Billion courts essentially determined that theirs was the only reasonable 
interpretation, a proposition with which the Ninth Circuit disagreed.  Accordingly, the Ninth 
Circuit reversed the district court, creating a circuit split, and held that car dealership service 
advisors are not exempt from the overtime requirements of the FLSA. 

Looking Ahead 

While the exemption at issue in the Navarro case has limited applicability, the Ninth Circuit’s 
willingness to depart from a statutory interpretation that had been the law in every other 
jurisdiction to consider the question for almost fifty years, should be a reminder to employers 
to review employee classifications regularly and carefully. Particularly given the ability to bring 
collective actions and the availability of attorneys’ fees to the prevailing party in such claims, 
any potential misclassification of an employee as exempt could give rise to significant liability.   

                                                      
12 Id. at 1274.  Walton v. Greenbrier Ford, Inc., 370 F.3d 446 (4th Cir. 2004); Brennan v. Deel Motors, Inc., 475 F.2d 
1095 (5th Cir. 1973); Brennan v. N. Bros. Ford, Inc., No. 40344, 1975 WL 1074 (E.D. Mich. Apr. 17, 1975), aff’d sub 
nom, Dunlop v. N. Bros. Ford, Inc., 529 F.2d 524 (6th Cir. 1976)(table); Brennan v. Import Volkswagen, Inc., No. W-
4982, 1975 WL 1248 (D.Kan. Oct. 21, 1975); Yenney v. Cass Cnty. Motors Co., No. W-76-0-294, 1977 WL 1678 
(D.Neb. Feb. 8, 1977); Thompson v. J.C. Billion, Inc., 368 Mont. 299 (2013). 
13 Navarro, 780 F3d at 1274 (internal quotations omitted). 
14 Id. at 1274. 


	Ninth Circuit Splits on Overtime for Dealership Workers

