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Are student interns employees entitled to minimum wage and overtime under the Fair Labor 
Standards Act of 1938 (FLSA)?1  The answer to what would seem to be a straightforward 
question depends upon multiple factors, and those factors vary from circuit to circuit.  In a case 
of first impression, Glatt v. Fox Searchlight Pictures, Inc.,2 the U.S. Court of Appeals for the 
Second Circuit recently joined the U.S. Courts of Appeal for the Fourth, Fifth, and Sixth Circuits 
in adopting the “Primary Beneficiary” test for determining when student interns are covered by 
the FLSA.  Shortly thereafter, the U.S. Court of Appeals for the Eleventh Circuit adopted the test 
propounded by the Second Circuit.  The U.S. Court of Appeals for the Tenth Circuit, on the other 
hand, applies the “Totality of the Circumstances” test. 

The U.S. Department of Labor (DOL) has promulgated its own six-part test (the DOL test), 
derived from the 1947 U.S. Supreme Court case Walling v. Portland Terminal Co.3 Each of the 
Circuit Courts that have considered the issue, however, have refused to apply strictly the DOL 

                                                      
1 29 U.S.C.A. § 201 et seq. 
2 Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528 (2016) (The Second Circuit issued its decision on July 2, 
2015 and an amended decision on January 25, 2016). 
3 330 U.S. 148 (1947). 
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test, although certain courts have given it more deference than others.  Because the use of 
unpaid interns has increased, particularly following the 2008 economic downturn, it is more 
important than ever that the guidelines for the manner in which they may provide services and 
whether they must be paid be clear.  Yet, confusion continues to reign. 

Background 

The FLSA requires that employers pay employees a minimum wage and overtime compensation 
equal to time and one-half for all hours worked in excess of 40 in a workweek.4  This 
requirement applies only to “employees” “employed” by an “employer,” each as defined in the 
FLSA, and although the scope of the statute is broad, it is recognized that not every service 
relationship falls within its domain.  Unfortunately, the statute’s definition of the terms key to 
determining which are which are circular and unhelpful.5 

By way of illustration, under the FLSA “the term ‘employee’ means any individual employed by 
an employer.”6 An “employer includes any person acting directly or indirectly in the interest of 
an employer in relation to an employee . . .”7  And to “employ” within the meaning of the FLSA 
includes “to suffer or permit to work.”8 The breadth of these definitions have left the courts to 
grapple with the question of who is an employee. 

In addressing the question, courts refuse to accept the labels assigned by the parties at face 
value.  Rather, they recognize that “it is the ‘economic reality’ of the relationship between 
parties that determines whether their relationship is one of employment or something else.”9  
One type of relationship in which the courts have had to formulate an approach to evaluating 
the economic reality of such a relationship is the unpaid internship, as demonstrated by the 
Second Circuit’s recent decision in Glatt. 

The Second Circuit Adopts the Primary Beneficiary Test 

In Glatt, the Second Circuit reviewed a District Court decision, which, among other things, 
granted partial summary judgment to two former unpaid interns who had worked on the film 
Black Swan, distributed by defendant Fox Searchlight Pictures, Inc., and at the corporate offices 
of defendant Fox Entertainment Group, Inc. (collectively, Fox), and conditionally certified a 
nation-wide FLSA collective action brought by a third former intern. 

                                                      
4 29 U.S.C.A. §§ 206-207. 
5 Solis v. Laurelbrook Sanitarium and School, Inc., 642 F.3d 518, 522 (6th Cir. 2011). 
6 29 U.S.C.A. §203(e)(1). 
7 29 U.S.C.A. §203(d). 
8 29 U.S.C.A. §203(g). 
9 Laurelbrook Sanitarium, 642 F.3d at 522. 



 

Plaintiff Eric Glatt was enrolled in a nondegree graduate program when he began working as an 
intern in the accounting department on Black Swan.  He did not receive educational credit for 
his internship at Fox.  For a little over one year, Glatt worked five days a week from 9 a.m. to 7 
p.m. performing tasks such as 

copying, scanning and filing documents; tracking purchase orders; 
transporting paperwork and items to and from the Black Swan 
set; maintaining employee personnel files; and answering 
questions about the accounting department.10 

Glatt held a second internship in the post-production department of Black Swan for 
approximately six months in 2010, during which he worked two days a week drafting cover 
letters, organizing filing cabinets, photocopying, updating takeout menus, running errands, and 
performing similar tasks. 

Plaintiff Alex Footman was not enrolled in a degree program during his internship at Black 
Swan, which lasted from September 2009 through approximately February 2010.  Footman 
initially worked five days a week, but later his schedule was reduced to three days a week and 
he was replaced with another intern.  Footman worked 10 hours a day performing primarily 
administrative or ministerial tasks, including arranging lodging for cast and crew, ordering 
lunch, answering phones, making deliveries, and attending to the office furniture, among other 
things. 

Plaintiff Eden Antalik was an unpaid publicity intern in Fox’s corporate office for approximately 
four months in 2009, during which time she was enrolled in a degree program that required her 
to complete an internship to graduate.  Antalik’s duties included summarizing mentions of Fox 
Searchlight films in the media, making travel arrangements, organizing catering and rooms for 
press conferences, and shipping documents. 

The district court analyzed the plaintiffs’ claims for unpaid wages by applying a modified version 
of the test set forth by the DOL in Fact Sheet #71: 

1. The internship, even though it includes actual operation of the facilities of 
the employer, is similar to training which would be given in an educational 
environment; 

2. The internship experience is for the benefit of the intern; 

3. The intern does not displace regular employees, but works under close 
supervision of existing staff; 

                                                      
10 Id. at 532. 



 

4. The employer that provides the training derives no immediate advantage 
from the activities of the intern; and on occasion its operations may actually 
be impeded; 

5. The intern is not necessarily entitled to a job at the conclusion of the 
internship; and 

6. The employer and the intern understand that the intern is not entitled to 
wages for the time spent in the internship.11 

The district court departed from the DOL in that it did not require that the relationship meet all 
criteria to determine whether it is an internship or employment, as the DOL test requires.  
Nevertheless, the district court determined that plaintiffs were employees who were entitled to 
the protections of the FLSA. 

On review, the Second Circuit reversed the district court’s decision and remanded for further 
consideration consistent with the Primary Beneficiary Test as articulated in its opinion.  First, 
the Second Circuit recognized that unpaid internships can provide great learning experiences 
and opportunities for interns, but also can be exploited by employers who use them as free 
labor without providing education or experience.  The Glatt court then considered the 
arguments of the parties and the DOL in deciding which standard to apply to exclude the 
appropriate working relationships from the coverage of the FLSA. 

Plaintiffs argued that interns should be considered employees whenever the employer derives 
an “immediate advantage” from the interns’ work.  The DOL, as amicus curiae, urged the court 
to defer to the test set forth in Fact Sheet #71, contending that it is a distillation of the factors 
relied upon by the Supreme Court in Portland Terminal.  The Second Circuit rejected both 
arguments and declined to defer to the DOL test, explaining that the agency has no particular 
expertise in interpreting a judicial opinion.  Therefore, the court was obligated to give it weight 
only to the extent it found it persuasive.  “Because the DOL test attempts to fit Portland 
Terminal’s particular facts to all workplaces, and because the test is too rigid for our precedent 
to withstand, we do not find it persuasive, and we will not defer to it.”12 

Rather, the court agreed with Fox, who urged that the proper focus is whether the intern or the 
employer is the primary beneficiary of the relationship.  The court explained that the Primary 
Beneficiary test encompasses three salient features:  (i) a focus on what the intern receives in 
exchange for his work, (ii) flexibility to examine the economic reality between the parties, and 
(iii) acknowledges that the intern-employer relationship should be analyzed differently than the 
                                                      
11 Wage & Hour Div., U.S. Dep’t Of Labor, Fact Sheet #71 (“Fact Sheet #71”), available at 
http://www.dol.gov/whd/regs/compliance/whdfs71.pdf. 
12 Id. at 536. 
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employee-employer relationship because the intern expects to receive educational or 
vocational benefits that do not necessarily accompany the employment relationship.13 

The court went on to set forth a non-exhaustive list of considerations to be made in 
determining whether a worker is appropriately categorized as an unpaid intern, advising that   
“. . . the touchstone of this analysis is the ‘economic reality’ of the relationship . . .”14 

1. The extent to which the intern and the employer clearly understand that 
there is no expectation of compensation. Any promise of compensation, 
express or implied, suggests that the intern is an employee—and vice versa. 

2. The extent to which the internship provides training that would be similar to 
that which would be given in an educational environment, including the 
clinical and other hands-on training provided by educational institutions. 

3. The extent to which the internship is tied to the intern’s formal education 
program by integrated coursework or the receipt of academic credit. 

4. The extent to which the internship accommodates the intern’s academic 
commitments by corresponding to the academic calendar. 

5. The extent to which the internship’s duration is limited to the period in which 
the internship provides the intern with beneficial learning. 

6. The extent to which the intern’s work complements, rather than displaces, 
the work of paid employees while providing significant educational benefits 
to the intern. 

7. The extent to which the intern and the employer understand that the 
internship is conducted without entitlement to a paid job at the conclusion of 
the internship.15 

Courts may consider evidence beyond the above-listed factors, and no one factor is dispositive.  
Moreover, not every consideration need weigh in one direction to find that the individual is an 
intern, not entitled to minimum wage and overtime.16  The Second Circuit explained that this 
approach focuses on the educational aspects of internships and, therefore, “better reflects the 
role of internships in today’s economy than the DOL factors, which were derived from a 68-year 

                                                      
13 Id. (internal citations omitted.) 
14 Id. at 537. 
15 Glatt, 811 F.3d 528, 536-537. 
16 Id. at 537. 



 

old Supreme Court decision that dealt with a single training course offered to prospective 
railroad brakemen.”17 

Because the district court’s review was based on consideration of only the six factors of the DOL 
test, the Second Circuit reversed the grant of summary judgment in favor of Glatt and Footman 
and remanded the case for further consideration.18  Moreover, in light of the new standard 
announced by the Second Circuit, the evidence produced by Antalik was too generalized to 
demonstrate that common questions predominate and, therefore, also reversed the district 
court’s ruling certifying the proposed class of all New York interns and conditionally certifying 
the proposed nationwide collective action for substantially the same reason.19 

Other Circuits Applying the Primary Beneficiary Test 

In Schumann v. Collier Anesthesia, P.A., the Eleventh Circuit considered FMLA claims brought by 
former student registered nurse anesthetists against the college where they were enrolled as 
students and the entity through which they received their clinical training, which was required 
to be licensed to practice in the state.  In reviewing the district court’s dismissal of the plaintiffs’ 
claims, the Eleventh Circuit adopted the Primary Beneficiary test, specifically referring to the 
nonexhaustive factors outlined by the Second Circuit.20  The Court explained that these factors 
would help to focus on the benefits to the student, while still considering if the employer was 
taking unfair advantage of the students in the manner in which it implemented the program.21 

The Glatt decision aligned the Second Circuit with the Fourth,22 Fifth,23 and Sixth Circuits, which 
had already espoused the Primary Benefit test.  As the Sixth Circuit explained in Solis v. 
Laurelbrook Sanitarium and School, Inc., 

We find that a primary benefit test provides a helpful framework 
for discerning employee status in learning or training situations.  
By focusing on the benefits flowing to each party, the test readily 
captures the distinction the FLSA attempts to make between 
trainees and employees.  The test is pitched at an appropriate 

                                                      
17 Id. at 537-38. 
18 Id. at 538. 
19 Id. at 540. 
20 Schumann v. Collier Anesthesia, P.A., 803 F.3d 1199.  
21 Id. at 1211. 
22 McLaughlin v. Ensley, 877 F.2d 1207, 1209 (4th Cir. 1989) (“In sum, this court has concluded that the 
general test used to determine if an employee is entitled to the protections of the [FLSA] is whether the employee 
or the employer is the primary beneficiary of the trainees’ labor.”) 
23 Donovan v. American Airlines, Inc., 686 F.2d 267 (5th Cir. 1982) (holding that the ultimate legal question 
of whether a worker is an employee or trainee is to be determined analyzing “the relative benefits flowing to 
trainee and company . . .” and affirming district court holding that airline trainees were not employees). 



 

level of generality to enable it to reach non-employer-based 
training relationships, such as those provided in school, and can 
take into consideration the unique nature of the training situation 
presented here.  It also helps to readily identify relationships 
Congress sought to stamp out by enacting the FLSA’s child labor 
provisions:  relationships that place adult employees in 
competition with minors.24 

The Totality of the Circumstances Test 

The Totality of the Circumstances test is essentially the standard applied by the district courts in 
the Second Circuit, including the Glatt District Court, until the Second Circuit adopted the 
Primary Beneficiary test when it reviewed that decision.  The Tenth Circuit also applies the 
Totality of the Circumstances test, as illustrated by Reich v. Parker Fire Protection District.25  In 
Parker Fire Protection, the Secretary of Labor (the Secretary) brought FLSA claims against the 
defendant fire district alleging that certain firefighters were entitled to wages for the time they 
spent as trainees in its firefighting academy.  The district court granted summary judgment on 
the grounds that while attending the academy, the firefighters had been trainees and not 
employees entitled to wages.  The Secretary appealed.  On appeal, the Tenth Circuit considered 
the proper test for distinguishing between trainees and employees and how strictly to apply the 
six-factor DOL test. 

When defendant began replacing its volunteer force with professional firefighters, it 
conditioned offers of employment on satisfactory completion of its application process, which 
included a written and physical test.  Those applicants that made it through the screening were 
required to complete a mandatory 10-week firefighting academy, and if they successfully 
completed the training program, they expected to be hired as regular employees.  The purpose 
of the academy was to train applicants in basic fire science and standard operating procedures 
as well as to build teamwork and cooperation.  The curriculum included “classroom lectures, 
tours of the district, demonstrations, physical training, and simulations.”26 

The parties agreed that the DOL test applied in Parker Fire District, but disagreed over how to 
apply it.  The Tenth Circuit rejected the Secretary’s argument that unless all six criteria are met, 
the trainees are truly employees under the FLSA.  Instead, the Court applied only a low level of 
deference enunciated by the Supreme Court in Skidmore v. Swift & Co.27  That is, its 
interpretations and opinions are not controlling, but if thoroughly considered, validly reasoned, 
and consistent with other pronouncements, they may be persuasive.  Based on these 
                                                      
24 Laurelbrook Sanitarium and School, Inc., 642 F.3d at 529. 
25 992 F.2d 1023 (10th Cir. 1993). 
26 Id. at 1025. 
27 323 U.S. 134 (1944). 



 

considerations, the Tenth Circuit held that there was little reason to apply the DOL test as 
stringently as urged by the Secretary.  Rather, as the court noted, the prefatory language in Fact 
Sheet #71 “makes clear that the six factors are meant as an assessment of the totality of the 
circumstances.”28  Thus, the court held that the six criteria are relevant, but not determinative 
of the employee vs. trainee issue.  Applying the DOL test to the facts of the case, the Tenth 
Circuit found that only the factor considering expectation of employment upon completion of 
training weighed in favor of finding employment status.  In the totality of the circumstances, 
however, that one factor could not outweigh the factors that tilted the scales toward trainee 
status.  Accordingly, the Tenth Circuit affirmed the district court’s grant of summary judgment 
to defendant. 

Looking Ahead 

Given the increasing use of unpaid interns in the private sector, a uniform test for assessing an 
internship program would provide much needed certainty.  Unfortunately, the last time the 
U.S. Supreme Court has spoken on this issue was in 1947, there is disagreement among the 
circuits, and the issue is further complicated by the fact that each state may have different laws 
impacting the analysis as well.  Even in jurisdictions where the Circuit Court has adopted a 
specific approach, the tests are based on multiple factors and must be analyzed on a case-by-
case basis.  For all of these reasons, it is imperative that employers that wish to establish an 
internship program carefully consider the law in each jurisdiction in which they do business and 
the structure of the program. 

                                                      
28 Parker Fire Protection, 932 F.2d at 1026-1027. 
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