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THIS ARTICLE EXAMINES THE
EUROPEAN COMMISSION’S CONSULTA-
TION ON CAPITAL MARKETS UNION,
EXPLAINS THE COMMISSION’S OBJEC-
TIVE, AND ALSO ADDRESSES THE
OBSTACLES IN THE WAY OF CMU AND
THE CHALLENGES IN CLEARING THOSE
OBSTACLES.

On February 18, 2015 the European Com-
mission launched a consultation on Capital
Markets Union (“CMU”).1 The consultation
closes on May 13, 2015 and is accompanied
by two related consultations (on high qual-
ity securitizations and a review of the
Prospectus Directive) which identify possi-
ble and relatively short term action points.
The consultation papers are genuinely con-
sultative and the Commission is offering
interested parties a real opportunity to
shape CMU. Based on the input received,
the Commission proposes to adopt an
Action Plan on CMU later in 2015. The
Action Plan will set out the actions to be
carried out over the next five years. The
ambitious objective is to create a liquid,
transparent, integrated and well–regulated
single capital market by 2019. This article
explains the Commission’s objective but
also considers the obstacles that currently
stand in the way of CMU and the challenges

the Commission faces in attempting to
address those obstacles. 

WHY IS PAN-EUROPEAN ACTION NECES-
SARY?

One of the two original core objectives of the
European Economic Community, the fore-
runner of the European Union (“EU”), was
the development of a common market,
which in turn became known as the single or
internal market. The internal market is en-
visaged as “an area without internal fron-
tiers in which the free movement of goods,
persons, services and capital is ensured...”.2

As the European Court explained in 1985: 
The Treaty, by establishing a common market and pro-
gressively approximating the economic policies of the
Member States seeks to unite national markets in a sin-
gle market having the characteristics of a domestic
market...”3

The ‘four freedoms’ of goods, persons,
services and capital lie at the heart of the
internal market. The general rule is that
Member States may not discriminate
against those who exercise their rights to
one of the four freedoms nor impose non-
discriminatory obstacles to the four free-
doms unless those obstacles can be jus-
tified. 

Despite the internal market and free
movement of capital being original objec-
tives of what is now the EU, there is not a
single EU capital market: fragmentation,
largely along national lines, remains. It is
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THIS ARTICLE DESCRIBES THE CHANGES TO THE
IMPLEMENTATION SCHEDULE SET FORTH IN THE
INTERNATIONAL FRAMEWORK “MARGIN REQUIRE-
MENTS FOR NON-CENTRALLY CLEARED DERIVA-
TIVES” AND PROVIDES A BRIEF SUMMARY OF OTHER
KEY TERMS OF THE FRAMEWORK AND THE CURRENT
RULEMAKING PROPOSALS FROM THE CFTC AND
SEVERAL PRUDENTIAL REGULATORS.

On March 18, 2015, the Basel Committee on Banking
Supervision and the International Organization of
Securities Commissions (“IOSCO”) announced changes
to the implementation schedule set forth in the interna-
tional framework “Margin requirements for non-centrally
cleared derivatives” (the “International Framework”),
which was issued on September 2, 2013. 

The International Framework had previously mandated
full implementation of the requirement to exchange vari-
ation margin on December 1, 2015, and adopted a
phase-in arrangement for the requirement to exchange
initial margin, with the first implementation date set on
December 1, 2015, and subsequent implementation
dates on December 1 of 2016, 2017, 2018 and 2019. 

As now revised, the International Framework contains
a phase-in arrangement for the requirement to exchange
variation margin, with the first implementation date set
for September 1, 2016, and a subsequent implementa-
tion date on March 1, 2017. The implementation dates
for the requirement to exchange initial margin have each
been pushed back nine months, with the first imple-
mentation date set for September 1, 2016, and subse-
quent implementation dates on September 1 of 2017,
2018, 2019 and 2020. For these minimum initial and vari-
ation margin arrangements, the applicable phase-in date
is based on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared derivatives
exposure of the counterparty and its affiliates. 

Sections 731 and 764 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the “Dodd-Frank
Act”)1 require the Commodity Futures Trading Commi-
ssion (the “CFTC”), the Securities and Exchange
Commission (the “SEC”) and five prudential regulators
(the “Prudential Regulators”)2 to adopt rules prescrib-
ing minimum and initial and variation margin require-
ments for uncleared swaps and security-based swaps
and, to the maximum extent practicable, to ensure that
such minimum initial and variation margin requirements
are comparable. 

The CFTC, the SEC and the Prudential Regulators
each issued separate notices of proposed rulemaking
with respect to minimum margin requirements for
uncleared derivative transactions prior to the imple-
mentation of the International Framework in September
2013.3

In 2014, the CFTC and the Prudential Regulators each
issued separate second notices of proposed rulemak-
ing with respect to minimum margin requirements for
uncleared derivative transactions in light of the
International Framework and comments received on their
respective initial notices of proposed rulemaking.4 The
comment period for each second notice of proposed rule-
making has expired.5

The SEC has not announced whether it intends to issue
a second notice of proposed rulemaking with respect to
minimum margin requirements for uncleared security-
based swaps. Certain of the terms in the International
Framework are inconsistent with the SEC’s proposal (e.g.,
the SEC’s proposal would only require collection (rather
than bilateral exchange) of margin by nonbank security-
based swap dealers (“SBSDs”) and would not require
nonbank major security-based swap participants
(“MSBSPs”) to collect initial margin). 

The proposals of the CFTC, the Prudential Regula-
tors and the SEC may also need to be revised as a result
of the Business Risk Mitigation and Price Stabilization
Act of 2015, which amends the requirements set forth

UPDATE: IMPLEMENTATION SCHEDULE OF MARGIN REQUIREMENTS
FOR UNCLEARED DERIVATIVES

1 Pub. L. 111-203, 124 Stat. 1376 (2010). 
2 The Prudential Regulators are: (1) the Office of the Comptroller of the Currency; (2)

the Board of Governors of the Federal Reserve System; (3) the Federal Deposit
Insurance Corporation; (4) the Farm Credit Administration; and (5) the Federal
Housing Finance Agency. 

3 See Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap
Participants, 76 Fed. Reg. 23732 (Apr. 28, 2011) (CFTC notice of proposed rulemak-
ing); Margin and Capital Requirements for Covered Swap Entities, 76 Fed. Reg. 27563
(May 11, 2011) (Prudential Regulators notice of proposed rulemaking); Capital, Margin,
and Segregation Requirements for Security-Based Swap Dealers and Major Security-

Based Swap Participants and Capital Requirements for Broker-Dealers, 77 Fed. Reg.
70213 (Nov. 23, 2012) (SEC notice of proposed rulemaking). 

4 See Margin and Capital Requirements for Covered Swap Entities, 79 Fed. Reg. 57348
(Sept. 24, 2014) (Prudential Regulators second notice of proposed rulemaking);
Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap
Participants, 79 Fed. Reg. 59898 (Oct. 3, 2014) (CFTC second notice of proposed
rulemaking). 

5 The respective comment periods expired on November 24, 2014 (Prudential
Regulators second notice of proposed rulemaking) and December 2, 2014 (CFTC sec-
ond notice of proposed rulemaking).
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a phase-in arrangement for the requirement to exchange
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International Framework and comments received on their
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The SEC has not announced whether it intends to issue
a second notice of proposed rulemaking with respect to
minimum margin requirements for uncleared security-
based swaps. Certain of the terms in the International
Framework are inconsistent with the SEC’s proposal (e.g.,
the SEC’s proposal would only require collection (rather
than bilateral exchange) of margin by nonbank security-
based swap dealers (“SBSDs”) and would not require
nonbank major security-based swap participants
(“MSBSPs”) to collect initial margin). 

The proposals of the CFTC, the Prudential Regula-
tors and the SEC may also need to be revised as a result
of the Business Risk Mitigation and Price Stabilization
Act of 2015, which amends the requirements set forth
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in sections 731 and 764 of the Dodd-Frank Act to pro-
vide that rules with respect to initial and variation 
margin requirements adopted by the CFTC, SEC and
Prudential Regulators “shall not apply” to entities that
qualify for: (1) the end-user exception to the manda-
tory clearing requirement set forth in sections 2(h)(7)(A)
of the Commodity Exchange Act and 3C(g)(1) of the
Securities Exchange Act; (2) the exception to the
mandatory clearing requirement, set forth in sections
2(h)(7)(D) of the Commodity Exchange Act and 3C(g)(4)
of the Securities Exchange Act, for certain affiliates of
entities that qualify for the end-user exception; and (3)
the cooperative exemption from mandatory clearing
set forth in 17 CFR § 50.51. 

The SEC’s 2012 notice of proposed rulemaking did
not contain proposed compliance dates. The second
notices of proposed rulemaking from the CFTC and
the Prudential Regulators contained proposed com-
pliance dates modeled after the implementation
schedule from the September 2013 version of the
International Framework, with the compliance date
for the requirement to exchange variation margin on
December 1, 2015, and the requirement to exchange
initial margin to be phased in, with the first compli-
ance date set on December 1, 2015, and subsequent
compliance dates on December 1 of 2016, 2017, 2018
and 2019. As with the International Framework, the
applicable phase-in date for both proposals is based
on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared deriv-
atives exposure of the counterparty and its affiliates.
The CFTC and the Prudential Regulators have not yet
announced whether they intend to adopt the revised
implementation schedule adopted in the revised
version of the International Framework. 

A brief summary of other key terms of the International
Framework and the current proposals from the CFTC and
the Prudential Regulators with respect to minimum ini-
tial and variation margin requirements for uncleared
swaps and security-based swaps is contained below. 

SCOPE OF APPLICABILITY

• International Framework: Minimum initial and
variation margin requirements for non-centrally
cleared derivatives apply to transactions between two
“covered entities” (i.e., financial firms and systemi-
cally important non-financial entities). Covered enti-
ties have to exchange initial margin only if they have

a gross notional outstanding amount of uncleared
derivatives activity of at least 8 billion. 

• CFTC Proposed Rule
• Minimum initial margin requirements would apply to

uncleared swaps between: 
1. a “covered swap entity”—a swap dealer (“SD”) or

major swap participant (“MSP”) for which there
is not a prudential regulator—and 

2. a SD, MSP or “financial end user” (certain spec-
ified types of financial entities) with “material
swaps exposure” (combined daily aggregate
notional amount of uncleared derivatives expo-
sure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps between (1) a covered
swap entity and (2) a SD, MSP or financial end user. 

• Prudential Regulators Proposed Rule
• Minimum initial margin requirements would

apply to uncleared swaps or security-based swaps
between: 

1. a “covered swap entity”—a SD, MSP, SBSD or
MSBSP subject to the prudential regulation of the
relevant agency—and 

2. a SD, MSP, SBSD, MSBSP or “financial end user”
(certain specified types of financial entities) with
“material swaps exposure” (combined daily aggre-
gate notional amount of uncleared derivatives
exposure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps or security-based swaps
between (1) a covered swap entity and (2) a SD,
MSP, SBSD, MSBSP or financial end user. 

• A covered swap entity would be required to: 
(1) make a determination of the risk of its uncleared
swaps and of the credit risk of its counterparties
to those uncleared swaps; (2) collect initial mar-
gin from its counterparties who are non-financial
end users and financial end users without mate-
rial swaps exposure in whatever forms and
amounts (if any) that the covered swap entity
determines are necessary to appropriately address
the risk of uncleared swaps entered into with the
counterparty and credit risk of the counterparty;
and (3) collect variation margin from its coun-
terparties who are non-financial end users in what-
ever forms and amounts (if any) that the covered
swap entity determines are necessary to appro-
priately address the risk of uncleared swaps
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Reform and Consumer Protection Act (the “Dodd-Frank
Act”)1 require the Commodity Futures Trading Commi-
ssion (the “CFTC”), the Securities and Exchange
Commission (the “SEC”) and five prudential regulators
(the “Prudential Regulators”)2 to adopt rules prescrib-
ing minimum and initial and variation margin require-
ments for uncleared swaps and security-based swaps
and, to the maximum extent practicable, to ensure that
such minimum initial and variation margin requirements
are comparable. 

The CFTC, the SEC and the Prudential Regulators
each issued separate notices of proposed rulemaking
with respect to minimum margin requirements for
uncleared derivative transactions prior to the imple-
mentation of the International Framework in September
2013.3

In 2014, the CFTC and the Prudential Regulators each
issued separate second notices of proposed rulemak-
ing with respect to minimum margin requirements for
uncleared derivative transactions in light of the
International Framework and comments received on their
respective initial notices of proposed rulemaking.4 The
comment period for each second notice of proposed rule-
making has expired.5

The SEC has not announced whether it intends to issue
a second notice of proposed rulemaking with respect to
minimum margin requirements for uncleared security-
based swaps. Certain of the terms in the International
Framework are inconsistent with the SEC’s proposal (e.g.,
the SEC’s proposal would only require collection (rather
than bilateral exchange) of margin by nonbank security-
based swap dealers (“SBSDs”) and would not require
nonbank major security-based swap participants
(“MSBSPs”) to collect initial margin). 

The proposals of the CFTC, the Prudential Regula-
tors and the SEC may also need to be revised as a result
of the Business Risk Mitigation and Price Stabilization
Act of 2015, which amends the requirements set forth
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Securities Commissions (“IOSCO”) announced changes
to the implementation schedule set forth in the interna-
tional framework “Margin requirements for non-centrally
cleared derivatives” (the “International Framework”),
which was issued on September 2, 2013. 

The International Framework had previously mandated
full implementation of the requirement to exchange vari-
ation margin on December 1, 2015, and adopted a
phase-in arrangement for the requirement to exchange
initial margin, with the first implementation date set on
December 1, 2015, and subsequent implementation
dates on December 1 of 2016, 2017, 2018 and 2019. 

As now revised, the International Framework contains
a phase-in arrangement for the requirement to exchange
variation margin, with the first implementation date set
for September 1, 2016, and a subsequent implementa-
tion date on March 1, 2017. The implementation dates
for the requirement to exchange initial margin have each
been pushed back nine months, with the first imple-
mentation date set for September 1, 2016, and subse-
quent implementation dates on September 1 of 2017,
2018, 2019 and 2020. For these minimum initial and vari-
ation margin arrangements, the applicable phase-in date
is based on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared derivatives
exposure of the counterparty and its affiliates. 

Sections 731 and 764 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the “Dodd-Frank
Act”)1 require the Commodity Futures Trading Commi-
ssion (the “CFTC”), the Securities and Exchange
Commission (the “SEC”) and five prudential regulators
(the “Prudential Regulators”)2 to adopt rules prescrib-
ing minimum and initial and variation margin require-
ments for uncleared swaps and security-based swaps
and, to the maximum extent practicable, to ensure that
such minimum initial and variation margin requirements
are comparable. 

The CFTC, the SEC and the Prudential Regulators
each issued separate notices of proposed rulemaking
with respect to minimum margin requirements for
uncleared derivative transactions prior to the imple-
mentation of the International Framework in September
2013.3

In 2014, the CFTC and the Prudential Regulators each
issued separate second notices of proposed rulemak-
ing with respect to minimum margin requirements for
uncleared derivative transactions in light of the
International Framework and comments received on their
respective initial notices of proposed rulemaking.4 The
comment period for each second notice of proposed rule-
making has expired.5

The SEC has not announced whether it intends to issue
a second notice of proposed rulemaking with respect to
minimum margin requirements for uncleared security-
based swaps. Certain of the terms in the International
Framework are inconsistent with the SEC’s proposal (e.g.,
the SEC’s proposal would only require collection (rather
than bilateral exchange) of margin by nonbank security-
based swap dealers (“SBSDs”) and would not require
nonbank major security-based swap participants
(“MSBSPs”) to collect initial margin). 

The proposals of the CFTC, the Prudential Regula-
tors and the SEC may also need to be revised as a result
of the Business Risk Mitigation and Price Stabilization
Act of 2015, which amends the requirements set forth
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1 Pub. L. 111-203, 124 Stat. 1376 (2010). 
2 The Prudential Regulators are: (1) the Office of the Comptroller of the Currency; (2)

the Board of Governors of the Federal Reserve System; (3) the Federal Deposit
Insurance Corporation; (4) the Farm Credit Administration; and (5) the Federal
Housing Finance Agency. 

3 See Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap
Participants, 76 Fed. Reg. 23732 (Apr. 28, 2011) (CFTC notice of proposed rulemak-
ing); Margin and Capital Requirements for Covered Swap Entities, 76 Fed. Reg. 27563
(May 11, 2011) (Prudential Regulators notice of proposed rulemaking); Capital, Margin,
and Segregation Requirements for Security-Based Swap Dealers and Major Security-

Based Swap Participants and Capital Requirements for Broker-Dealers, 77 Fed. Reg.
70213 (Nov. 23, 2012) (SEC notice of proposed rulemaking). 

4 See Margin and Capital Requirements for Covered Swap Entities, 79 Fed. Reg. 57348
(Sept. 24, 2014) (Prudential Regulators second notice of proposed rulemaking);
Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap
Participants, 79 Fed. Reg. 59898 (Oct. 3, 2014) (CFTC second notice of proposed
rulemaking). 

5 The respective comment periods expired on November 24, 2014 (Prudential
Regulators second notice of proposed rulemaking) and December 2, 2014 (CFTC sec-
ond notice of proposed rulemaking).
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in sections 731 and 764 of the Dodd-Frank Act to pro-
vide that rules with respect to initial and variation 
margin requirements adopted by the CFTC, SEC and
Prudential Regulators “shall not apply” to entities that
qualify for: (1) the end-user exception to the manda-
tory clearing requirement set forth in sections 2(h)(7)(A)
of the Commodity Exchange Act and 3C(g)(1) of the
Securities Exchange Act; (2) the exception to the
mandatory clearing requirement, set forth in sections
2(h)(7)(D) of the Commodity Exchange Act and 3C(g)(4)
of the Securities Exchange Act, for certain affiliates of
entities that qualify for the end-user exception; and (3)
the cooperative exemption from mandatory clearing
set forth in 17 CFR § 50.51. 

The SEC’s 2012 notice of proposed rulemaking did
not contain proposed compliance dates. The second
notices of proposed rulemaking from the CFTC and
the Prudential Regulators contained proposed com-
pliance dates modeled after the implementation
schedule from the September 2013 version of the
International Framework, with the compliance date
for the requirement to exchange variation margin on
December 1, 2015, and the requirement to exchange
initial margin to be phased in, with the first compli-
ance date set on December 1, 2015, and subsequent
compliance dates on December 1 of 2016, 2017, 2018
and 2019. As with the International Framework, the
applicable phase-in date for both proposals is based
on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared deriv-
atives exposure of the counterparty and its affiliates.
The CFTC and the Prudential Regulators have not yet
announced whether they intend to adopt the revised
implementation schedule adopted in the revised
version of the International Framework. 

A brief summary of other key terms of the International
Framework and the current proposals from the CFTC and
the Prudential Regulators with respect to minimum ini-
tial and variation margin requirements for uncleared
swaps and security-based swaps is contained below. 

SCOPE OF APPLICABILITY

• International Framework: Minimum initial and
variation margin requirements for non-centrally
cleared derivatives apply to transactions between two
“covered entities” (i.e., financial firms and systemi-
cally important non-financial entities). Covered enti-
ties have to exchange initial margin only if they have

a gross notional outstanding amount of uncleared
derivatives activity of at least 8 billion. 

• CFTC Proposed Rule
• Minimum initial margin requirements would apply to

uncleared swaps between: 
1. a “covered swap entity”—a swap dealer (“SD”) or

major swap participant (“MSP”) for which there
is not a prudential regulator—and 

2. a SD, MSP or “financial end user” (certain spec-
ified types of financial entities) with “material
swaps exposure” (combined daily aggregate
notional amount of uncleared derivatives expo-
sure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps between (1) a covered
swap entity and (2) a SD, MSP or financial end user. 

• Prudential Regulators Proposed Rule
• Minimum initial margin requirements would

apply to uncleared swaps or security-based swaps
between: 

1. a “covered swap entity”—a SD, MSP, SBSD or
MSBSP subject to the prudential regulation of the
relevant agency—and 

2. a SD, MSP, SBSD, MSBSP or “financial end user”
(certain specified types of financial entities) with
“material swaps exposure” (combined daily aggre-
gate notional amount of uncleared derivatives
exposure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps or security-based swaps
between (1) a covered swap entity and (2) a SD,
MSP, SBSD, MSBSP or financial end user. 

• A covered swap entity would be required to: 
(1) make a determination of the risk of its uncleared
swaps and of the credit risk of its counterparties
to those uncleared swaps; (2) collect initial mar-
gin from its counterparties who are non-financial
end users and financial end users without mate-
rial swaps exposure in whatever forms and
amounts (if any) that the covered swap entity
determines are necessary to appropriately address
the risk of uncleared swaps entered into with the
counterparty and credit risk of the counterparty;
and (3) collect variation margin from its coun-
terparties who are non-financial end users in what-
ever forms and amounts (if any) that the covered
swap entity determines are necessary to appro-
priately address the risk of uncleared swaps
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in sections 731 and 764 of the Dodd-Frank Act to pro-
vide that rules with respect to initial and variation 
margin requirements adopted by the CFTC, SEC and
Prudential Regulators “shall not apply” to entities that
qualify for: (1) the end-user exception to the manda-
tory clearing requirement set forth in sections 2(h)(7)(A)
of the Commodity Exchange Act and 3C(g)(1) of the
Securities Exchange Act; (2) the exception to the
mandatory clearing requirement, set forth in sections
2(h)(7)(D) of the Commodity Exchange Act and 3C(g)(4)
of the Securities Exchange Act, for certain affiliates of
entities that qualify for the end-user exception; and (3)
the cooperative exemption from mandatory clearing
set forth in 17 CFR § 50.51. 

The SEC’s 2012 notice of proposed rulemaking did
not contain proposed compliance dates. The second
notices of proposed rulemaking from the CFTC and
the Prudential Regulators contained proposed com-
pliance dates modeled after the implementation
schedule from the September 2013 version of the
International Framework, with the compliance date
for the requirement to exchange variation margin on
December 1, 2015, and the requirement to exchange
initial margin to be phased in, with the first compli-
ance date set on December 1, 2015, and subsequent
compliance dates on December 1 of 2016, 2017, 2018
and 2019. As with the International Framework, the
applicable phase-in date for both proposals is based
on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared deriv-
atives exposure of the counterparty and its affiliates.
The CFTC and the Prudential Regulators have not yet
announced whether they intend to adopt the revised
implementation schedule adopted in the revised
version of the International Framework. 

A brief summary of other key terms of the International
Framework and the current proposals from the CFTC and
the Prudential Regulators with respect to minimum ini-
tial and variation margin requirements for uncleared
swaps and security-based swaps is contained below. 

SCOPE OF APPLICABILITY

• International Framework: Minimum initial and
variation margin requirements for non-centrally
cleared derivatives apply to transactions between two
“covered entities” (i.e., financial firms and systemi-
cally important non-financial entities). Covered enti-
ties have to exchange initial margin only if they have

a gross notional outstanding amount of uncleared
derivatives activity of at least 8 billion. 

• CFTC Proposed Rule
• Minimum initial margin requirements would apply to

uncleared swaps between: 
1. a “covered swap entity”—a swap dealer (“SD”) or

major swap participant (“MSP”) for which there
is not a prudential regulator—and 

2. a SD, MSP or “financial end user” (certain spec-
ified types of financial entities) with “material
swaps exposure” (combined daily aggregate
notional amount of uncleared derivatives expo-
sure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps between (1) a covered
swap entity and (2) a SD, MSP or financial end user. 

• Prudential Regulators Proposed Rule
• Minimum initial margin requirements would

apply to uncleared swaps or security-based swaps
between: 

1. a “covered swap entity”—a SD, MSP, SBSD or
MSBSP subject to the prudential regulation of the
relevant agency—and 

2. a SD, MSP, SBSD, MSBSP or “financial end user”
(certain specified types of financial entities) with
“material swaps exposure” (combined daily aggre-
gate notional amount of uncleared derivatives
exposure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps or security-based swaps
between (1) a covered swap entity and (2) a SD,
MSP, SBSD, MSBSP or financial end user. 

• A covered swap entity would be required to: 
(1) make a determination of the risk of its uncleared
swaps and of the credit risk of its counterparties
to those uncleared swaps; (2) collect initial mar-
gin from its counterparties who are non-financial
end users and financial end users without mate-
rial swaps exposure in whatever forms and
amounts (if any) that the covered swap entity
determines are necessary to appropriately address
the risk of uncleared swaps entered into with the
counterparty and credit risk of the counterparty;
and (3) collect variation margin from its coun-
terparties who are non-financial end users in what-
ever forms and amounts (if any) that the covered
swap entity determines are necessary to appro-
priately address the risk of uncleared swaps
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in sections 731 and 764 of the Dodd-Frank Act to pro-
vide that rules with respect to initial and variation 
margin requirements adopted by the CFTC, SEC and
Prudential Regulators “shall not apply” to entities that
qualify for: (1) the end-user exception to the manda-
tory clearing requirement set forth in sections 2(h)(7)(A)
of the Commodity Exchange Act and 3C(g)(1) of the
Securities Exchange Act; (2) the exception to the
mandatory clearing requirement, set forth in sections
2(h)(7)(D) of the Commodity Exchange Act and 3C(g)(4)
of the Securities Exchange Act, for certain affiliates of
entities that qualify for the end-user exception; and (3)
the cooperative exemption from mandatory clearing
set forth in 17 CFR § 50.51. 

The SEC’s 2012 notice of proposed rulemaking did
not contain proposed compliance dates. The second
notices of proposed rulemaking from the CFTC and
the Prudential Regulators contained proposed com-
pliance dates modeled after the implementation
schedule from the September 2013 version of the
International Framework, with the compliance date
for the requirement to exchange variation margin on
December 1, 2015, and the requirement to exchange
initial margin to be phased in, with the first compli-
ance date set on December 1, 2015, and subsequent
compliance dates on December 1 of 2016, 2017, 2018
and 2019. As with the International Framework, the
applicable phase-in date for both proposals is based
on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared deriv-
atives exposure of the counterparty and its affiliates.
The CFTC and the Prudential Regulators have not yet
announced whether they intend to adopt the revised
implementation schedule adopted in the revised
version of the International Framework. 

A brief summary of other key terms of the International
Framework and the current proposals from the CFTC and
the Prudential Regulators with respect to minimum ini-
tial and variation margin requirements for uncleared
swaps and security-based swaps is contained below. 

SCOPE OF APPLICABILITY

• International Framework: Minimum initial and
variation margin requirements for non-centrally
cleared derivatives apply to transactions between two
“covered entities” (i.e., financial firms and systemi-
cally important non-financial entities). Covered enti-
ties have to exchange initial margin only if they have

a gross notional outstanding amount of uncleared
derivatives activity of at least 8 billion. 

• CFTC Proposed Rule
• Minimum initial margin requirements would apply to

uncleared swaps between: 
1. a “covered swap entity”—a swap dealer (“SD”) or

major swap participant (“MSP”) for which there
is not a prudential regulator—and 

2. a SD, MSP or “financial end user” (certain spec-
ified types of financial entities) with “material
swaps exposure” (combined daily aggregate
notional amount of uncleared derivatives expo-
sure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps between (1) a covered
swap entity and (2) a SD, MSP or financial end user. 

• Prudential Regulators Proposed Rule
• Minimum initial margin requirements would

apply to uncleared swaps or security-based swaps
between: 

1. a “covered swap entity”—a SD, MSP, SBSD or
MSBSP subject to the prudential regulation of the
relevant agency—and 

2. a SD, MSP, SBSD, MSBSP or “financial end user”
(certain specified types of financial entities) with
“material swaps exposure” (combined daily aggre-
gate notional amount of uncleared derivatives
exposure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps or security-based swaps
between (1) a covered swap entity and (2) a SD,
MSP, SBSD, MSBSP or financial end user. 

• A covered swap entity would be required to: 
(1) make a determination of the risk of its uncleared
swaps and of the credit risk of its counterparties
to those uncleared swaps; (2) collect initial mar-
gin from its counterparties who are non-financial
end users and financial end users without mate-
rial swaps exposure in whatever forms and
amounts (if any) that the covered swap entity
determines are necessary to appropriately address
the risk of uncleared swaps entered into with the
counterparty and credit risk of the counterparty;
and (3) collect variation margin from its coun-
terparties who are non-financial end users in what-
ever forms and amounts (if any) that the covered
swap entity determines are necessary to appro-
priately address the risk of uncleared swaps
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THIS ARTICLE DESCRIBES THE CHANGES TO THE
IMPLEMENTATION SCHEDULE SET FORTH IN THE
INTERNATIONAL FRAMEWORK “MARGIN REQUIRE-
MENTS FOR NON-CENTRALLY CLEARED DERIVA-
TIVES” AND PROVIDES A BRIEF SUMMARY OF OTHER
KEY TERMS OF THE FRAMEWORK AND THE CURRENT
RULEMAKING PROPOSALS FROM THE CFTC AND
SEVERAL PRUDENTIAL REGULATORS.

On March 18, 2015, the Basel Committee on Banking
Supervision and the International Organization of
Securities Commissions (“IOSCO”) announced changes
to the implementation schedule set forth in the interna-
tional framework “Margin requirements for non-centrally
cleared derivatives” (the “International Framework”),
which was issued on September 2, 2013. 

The International Framework had previously mandated
full implementation of the requirement to exchange vari-
ation margin on December 1, 2015, and adopted a
phase-in arrangement for the requirement to exchange
initial margin, with the first implementation date set on
December 1, 2015, and subsequent implementation
dates on December 1 of 2016, 2017, 2018 and 2019. 

As now revised, the International Framework contains
a phase-in arrangement for the requirement to exchange
variation margin, with the first implementation date set
for September 1, 2016, and a subsequent implementa-
tion date on March 1, 2017. The implementation dates
for the requirement to exchange initial margin have each
been pushed back nine months, with the first imple-
mentation date set for September 1, 2016, and subse-
quent implementation dates on September 1 of 2017,
2018, 2019 and 2020. For these minimum initial and vari-
ation margin arrangements, the applicable phase-in date
is based on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared derivatives
exposure of the counterparty and its affiliates. 

Sections 731 and 764 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (the “Dodd-Frank
Act”)1 require the Commodity Futures Trading Commi-
ssion (the “CFTC”), the Securities and Exchange
Commission (the “SEC”) and five prudential regulators
(the “Prudential Regulators”)2 to adopt rules prescrib-
ing minimum and initial and variation margin require-
ments for uncleared swaps and security-based swaps
and, to the maximum extent practicable, to ensure that
such minimum initial and variation margin requirements
are comparable. 

The CFTC, the SEC and the Prudential Regulators
each issued separate notices of proposed rulemaking
with respect to minimum margin requirements for
uncleared derivative transactions prior to the imple-
mentation of the International Framework in September
2013.3

In 2014, the CFTC and the Prudential Regulators each
issued separate second notices of proposed rulemak-
ing with respect to minimum margin requirements for
uncleared derivative transactions in light of the
International Framework and comments received on their
respective initial notices of proposed rulemaking.4 The
comment period for each second notice of proposed rule-
making has expired.5

The SEC has not announced whether it intends to issue
a second notice of proposed rulemaking with respect to
minimum margin requirements for uncleared security-
based swaps. Certain of the terms in the International
Framework are inconsistent with the SEC’s proposal (e.g.,
the SEC’s proposal would only require collection (rather
than bilateral exchange) of margin by nonbank security-
based swap dealers (“SBSDs”) and would not require
nonbank major security-based swap participants
(“MSBSPs”) to collect initial margin). 

The proposals of the CFTC, the Prudential Regula-
tors and the SEC may also need to be revised as a result
of the Business Risk Mitigation and Price Stabilization
Act of 2015, which amends the requirements set forth
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1 Pub. L. 111-203, 124 Stat. 1376 (2010). 
2 The Prudential Regulators are: (1) the Office of the Comptroller of the Currency; (2)

the Board of Governors of the Federal Reserve System; (3) the Federal Deposit
Insurance Corporation; (4) the Farm Credit Administration; and (5) the Federal
Housing Finance Agency. 

3 See Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap
Participants, 76 Fed. Reg. 23732 (Apr. 28, 2011) (CFTC notice of proposed rulemak-
ing); Margin and Capital Requirements for Covered Swap Entities, 76 Fed. Reg. 27563
(May 11, 2011) (Prudential Regulators notice of proposed rulemaking); Capital, Margin,
and Segregation Requirements for Security-Based Swap Dealers and Major Security-

Based Swap Participants and Capital Requirements for Broker-Dealers, 77 Fed. Reg.
70213 (Nov. 23, 2012) (SEC notice of proposed rulemaking). 

4 See Margin and Capital Requirements for Covered Swap Entities, 79 Fed. Reg. 57348
(Sept. 24, 2014) (Prudential Regulators second notice of proposed rulemaking);
Margin Requirements for Uncleared Swaps for Swap Dealers and Major Swap
Participants, 79 Fed. Reg. 59898 (Oct. 3, 2014) (CFTC second notice of proposed
rulemaking). 

5 The respective comment periods expired on November 24, 2014 (Prudential
Regulators second notice of proposed rulemaking) and December 2, 2014 (CFTC sec-
ond notice of proposed rulemaking).
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in sections 731 and 764 of the Dodd-Frank Act to pro-
vide that rules with respect to initial and variation 
margin requirements adopted by the CFTC, SEC and
Prudential Regulators “shall not apply” to entities that
qualify for: (1) the end-user exception to the manda-
tory clearing requirement set forth in sections 2(h)(7)(A)
of the Commodity Exchange Act and 3C(g)(1) of the
Securities Exchange Act; (2) the exception to the
mandatory clearing requirement, set forth in sections
2(h)(7)(D) of the Commodity Exchange Act and 3C(g)(4)
of the Securities Exchange Act, for certain affiliates of
entities that qualify for the end-user exception; and (3)
the cooperative exemption from mandatory clearing
set forth in 17 CFR § 50.51. 

The SEC’s 2012 notice of proposed rulemaking did
not contain proposed compliance dates. The second
notices of proposed rulemaking from the CFTC and
the Prudential Regulators contained proposed com-
pliance dates modeled after the implementation
schedule from the September 2013 version of the
International Framework, with the compliance date
for the requirement to exchange variation margin on
December 1, 2015, and the requirement to exchange
initial margin to be phased in, with the first compli-
ance date set on December 1, 2015, and subsequent
compliance dates on December 1 of 2016, 2017, 2018
and 2019. As with the International Framework, the
applicable phase-in date for both proposals is based
on the aggregate notional amount of uncleared
derivatives exposure of an entity and its affiliates and
the aggregate notional amount of uncleared deriv-
atives exposure of the counterparty and its affiliates.
The CFTC and the Prudential Regulators have not yet
announced whether they intend to adopt the revised
implementation schedule adopted in the revised
version of the International Framework. 

A brief summary of other key terms of the International
Framework and the current proposals from the CFTC and
the Prudential Regulators with respect to minimum ini-
tial and variation margin requirements for uncleared
swaps and security-based swaps is contained below. 

SCOPE OF APPLICABILITY

• International Framework: Minimum initial and
variation margin requirements for non-centrally
cleared derivatives apply to transactions between two
“covered entities” (i.e., financial firms and systemi-
cally important non-financial entities). Covered enti-
ties have to exchange initial margin only if they have

a gross notional outstanding amount of uncleared
derivatives activity of at least 8 billion. 

• CFTC Proposed Rule
• Minimum initial margin requirements would apply to

uncleared swaps between: 
1. a “covered swap entity”—a swap dealer (“SD”) or

major swap participant (“MSP”) for which there
is not a prudential regulator—and 

2. a SD, MSP or “financial end user” (certain spec-
ified types of financial entities) with “material
swaps exposure” (combined daily aggregate
notional amount of uncleared derivatives expo-
sure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps between (1) a covered
swap entity and (2) a SD, MSP or financial end user. 

• Prudential Regulators Proposed Rule
• Minimum initial margin requirements would

apply to uncleared swaps or security-based swaps
between: 

1. a “covered swap entity”—a SD, MSP, SBSD or
MSBSP subject to the prudential regulation of the
relevant agency—and 

2. a SD, MSP, SBSD, MSBSP or “financial end user”
(certain specified types of financial entities) with
“material swaps exposure” (combined daily aggre-
gate notional amount of uncleared derivatives
exposure of an entity and its affiliates with all coun-
terparties for June, July and August of the applic-
able calendar year exceeds $3 billion). 

• Minimum variation margin requirements would
apply to uncleared swaps or security-based swaps
between (1) a covered swap entity and (2) a SD,
MSP, SBSD, MSBSP or financial end user. 

• A covered swap entity would be required to: 
(1) make a determination of the risk of its uncleared
swaps and of the credit risk of its counterparties
to those uncleared swaps; (2) collect initial mar-
gin from its counterparties who are non-financial
end users and financial end users without mate-
rial swaps exposure in whatever forms and
amounts (if any) that the covered swap entity
determines are necessary to appropriately address
the risk of uncleared swaps entered into with the
counterparty and credit risk of the counterparty;
and (3) collect variation margin from its coun-
terparties who are non-financial end users in what-
ever forms and amounts (if any) that the covered
swap entity determines are necessary to appro-
priately address the risk of uncleared swaps
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entered into with the counterparty and credit risk
of the counterparty. 

MECHANICS OF MARGIN EXCHANGE

• The International Framework provides, and the pro-
posals of the CFTC and the Prudential Regulators
would provide, for initial and variation margin to be
exchanged daily on a bilateral basis. 

• The International Framework provides, and the pro-
posals of the CFTC and Prudential Regulators would
provide, that initial margin may be calculated based
on a quantitative model that receives written approval
from the CFTC or the applicable Prudential Regulator,
or on a standardized margin schedule set forth in the
proposals. 

• The International Framework calls for a minimum
transfer amount of €500,000; the CFTC and the
Prudential Regulators would set the minimum trans-
fer amount at $650,000. 

• Both the International Framework and the propos-
als of the CFTC and the Prudential Regulators would
require the exchange of initial margin only when the
aggregate credit exposure of all uncleared swaps or
security-based swaps between the covered entity and
its affiliates and the covered counterparty and its affil-
iates exceeds a threshold level. 
• The International Framework sets this threshold

at €50 million; the proposals of the CFTC and the
Prudential Regulators would set the threshold at
$65 million. 

• The International Framework requires initial margin
to be held in a way that protects the posting party to
the extent possible under applicable law in the event
that the collecting party enters bankruptcy, and
requires certain controls on any rehypothecation. 
• Accordingly, the proposed rules of both the CFTC

and the Prudential Regulators would require
that initial margin be held by a custodian who is:

(1) not an affiliate of either counterparty; and (2)
prohibited from rehypothecating, repledging,
reusing or otherwise transferring the held funds
or other property (with a limited exception for sub-
stitution of other funds or property that would
qualify as eligible collateral or reinvestment in
assets that would qualify as eligible collateral). 

• The International Framework provides for netting of
variation margin of uncleared derivatives subject to
a single, legally enforceable netting agreement. 
• Accordingly, the proposed rules of the CFTC and

the Prudential Regulators, would allow netting
for variation margin owed with respect to
uncleared swaps or security-based swaps executed
pursuant to an eligible master netting agreement
(which is a defined term in the proposed rules). 
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(3) high-quality corporate bonds; (4) high-quality cov-
ered bonds; (5) equities included in major stock
indices; and (6) gold. 
• The CFTC and the Prudential Regulators have both
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ations under the swap are required to be settled.
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Prudential Regulators have each set forth a
broader list of eligible collateral that is similar to,
but more specific than, the non-exhaustive list in
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operation and Development (OECD) released a discus-
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Shifting (BEPS) project (the Discussion Draft). It summa-
rizes the main objectives of mandatory disclosure rules,
sets forth the key features (and options for the design) of
a mandatory disclosure regime, and considers how inter-
national transactions could best be captured by a
mandatory disclosure regime. 
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its Action Plan on BEPS (Action Plan). According to the
OECD, BEPS “refers to tax planning strategies that
exploit gaps and mismatches in tax rules to make prof-
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