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                    COVID-19 CONSUMER FINANCE LITIGATION  
                               AND ENFORCEMENT THREATS 

Major components of governmental efforts to counter COVID-19’s economic impact have 
focused on providing financial accommodations to consumers and credit to small 
businesses suffering hardship from the pandemic. This article discusses the resultant 
litigation and enforcement risks that loom for financial services companies, as well as 
potential mitigation strategies, during the COVID-19 crisis and its aftermath. 

                                           By Quyen T. Truong and Julia Strickland * 

Though only months old, COVID-19 already has 

spawned financial disputes and litigation. The 

Coronavirus Aid, Relief, and Economic Security Act 

(“CARES” Act), and other federal and state measures 

hastily adopted to counter the pandemic’s adverse 

economic impact on consumers and small businesses 

have left many ambiguities and created tension with 

existing legal requirements and business practices. More 

litigation is sure to follow based on new theories of 

liability, as well as old theories adapted to a new 

landscape. This article discusses major consumer finance 

litigation and enforcement threats facing service 

providers in the years to come, as well as key principles 

for mitigating those risks, while complying with the 

letter and spirit of new COVID-19 laws and guidance. 

UNFAIR OR DECEPTIVE ACTS AND PRACTICES 

Claims of “unfair” or “deceptive” acts and practices 

(“UDAPs”) present perhaps the most pervasive litigation 

and enforcement threat to the consumer finance industry. 

Government and private actors may seek to pursue 

claims not only under the financial industry-focused 

Dodd-Frank Act – which also authorizes claims based on 

“abusive” acts and practices – but also under other 

federal and state UDAP laws, false advertising laws, 

common law fraud, and unjust enrichment theories. The 

states with broadly applicable UDAP and false 

advertising laws include several that have aggressive 

attorneys general and have been impacted heavily by 

COVID-19 and its economic fallout, including New 

York, Massachusetts, California, Illinois, and 

Washington. Moreover, the laws of these key states, 

including the New York General Obligations Law,1 

California Unfair Competition Law,2 Illinois Uniform 

Deceptive Trade Practices Act,3 and Massachusetts 

Consumer Protection Act,4 cover businesses as well as 

consumers.  

———————————————————— 
1 N.Y. Gen. Bus. Law § 349 (McKinney 2014). 

2 Cal. Bus. and Prof. Code §§ 17200 et seq. (West 2020). 

3 815 Ill. Comp. Stat. §§ 510 et seq. (West). 

4 Mass. Gen. Laws Ann. ch. 93A. (West 2020). 
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Claimants may assert UDAP and false advertising 

theories based on financial services companies’ 

implementation of federal and state COVID-19 

programs and provisions, even where the laws and 

guidance establishing them do not specify vehicles for 

government enforcement or private rights of action. The 

Payment Protection Program (“PPP”), established under 

the CARES Act for small businesses to obtain forgivable 

loans backed by the Small Business Administration 

(“SBA”), is a prime example. The CARES Act and the 

interim final rules and guidance from the SBA do not 

specify how PPP lenders are to prioritize loan 

applications. Yet, within weeks of enactment of the 

CARES Act, small businesses began bringing suit based 

on lenders’ prioritization of loan applications from their 

existing customers. In the first court opinion issued in 

these cases, the court held in April 2020 that there is no 

private right of action under the CARES Act and that the 

Act does not prohibit lender prioritization of its existing 

customers in considering PPP loan applications.5 PPP 

loan applicants soon turned to filing putative class 

actions against lenders using UDAP laws, such as 

California’s Unfair Competition Law, as well as 

common law fraud and unjust enrichment theories, based 

on alleged misrepresentations or failures to disclose 

lenders’ prioritization of their existing customers and 

alleged unfairness in such prioritization. 

Private litigants and governmental authorities 

likewise will use the UDAP and false advertising laws, 

common law fraud, and unjust enrichment theories, to 

challenge a broad range of loan servicing and debt 

collections practices, including those related to 

implementation of both government-mandated and 

voluntary programs intended to benefit borrowers, such 

as payment and credit reporting accommodations during 

the pendency of the COVID-19 crisis. They also will 

attempt  to bring UDAP claims related to financial 

services companies’ activities following the expiration 

of the declared state of emergency and accommodation 

programs, including foreclosures and repossessions. 

Financial services companies may face claims of 

“unfairness” (and even “abusiveness” under the Dodd-

Frank Act and potentially new state laws) based on a 

variety of alleged acts and practices, such as automatic 

———————————————————— 
5 Profiles, Inc. v. Bank of America Corp.,  No. SAG-20-0894 (D. 

Md. filed Apr. 13, 2020). 

billing via credit, debit, or ACH channels during the 

accommodation period; tightening of credit; failure to 

assess borrowers’ ability to repay; or imposition of 

adverse conditions, charges, or fees as part of the loan 

modifications or payment accommodation programs. But 

most prominent will be claims that customers were 

misled by financial services companies’ general 

statements regarding the availability of their products, 

services, or accommodation arrangements or by their 

failure to provide full disclosures.  

For instance, in the context of a payment 

accommodation program, whether government- 

mandated or voluntary, a UDAP, false advertising, or 

fraud theory might be advanced based on allegations that 

the financial institution’s general statements regarding 

its readiness to provide accommodations overstated the 

availability or benefits of the program and that it failed 

to provide clear and conspicuous disclosure of all 

conditions, eligibility, and prioritization criteria for the 

program. The institution also might be alleged to have 

failed to disclose all aspects of the program (e.g., what 

happens at the end of the accommodation period, 

including when and how the deferred payments will be 

collected);  all consequences of the payment 

accommodation (e.g., how it may affect the future 

availability of credit from that financial institution or 

others); or even that it failed to provide full disclosures 

regarding all alternative options that individual 

applicants could pursue to alleviate their economic 

hardships. 

In addition, it is important to recognize the significant 

risk of state enforcement activities utilizing the broad 

reach of UDAP and false advertising laws. In January 

2020, Governor Newsom in California and Governor 

Cuomo in New York proposed increased funding and 

expansion of the California Department of Business 

Oversight (“DBO”) and the New York Department of 

Financial Services (“DFS”) respectively to establish 

state versions of the Consumer Financial Protection 

Bureau (“CFPB”). These proposals included the 

expansion of their regulatory authority to pursue action 

against unfair, deceptive, and abusive acts and practices, 

similar to the CFPB’s authority under the Dodd-Frank 

Act. Notably, California, New York, and other states 
also have adopted major COVID-19 mandates and 

guidance (e.g., the DFS requirements for regulated 

institutions to provide 90-day forbearance on private 
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residential mortgages and to eliminate ATM, overdraft, 

and credit card late payment fees for consumers who 

demonstrate COVID-19 hardship).6 State authorities and 

private litigants may seek to use such measures as 

further leverage for UDAP claims. These and other 

aggressive state authorities will be force-multipliers, 

providing both leadership for multistate actions and 

inspiration for more aggressive regulatory and 

enforcement approaches, including those utilizing 

expansive UDAP theories. The potential costs to 

financial services companies from UDAP and related 

claims are particularly high, given the possibility of 

compensatory and punitive damages, or penalties 

associated with these claims. 

AMPLIFICATION OF TRADITIONAL LITIGATION AND 
ENFORCEMENT ISSUES  

The pandemic also will amplify in its wake the full 

range of litigation and enforcement issues that the 

consumer financial industry traditionally faces.  

Patchwork of rapidly changing legal requirements 

Of paramount importance to limitation of companies’ 

liability exposure is the ability to monitor, comply, and 

document compliance with the multilayered web of 

rapidly changing federal and state statutes, regulations, 

orders, and guidance hastily enacted to provide relief for 

consumers and small businesses suffering hardship from 

the pandemic.  

At the top are the provisions of the CARES Act and 

ongoing federal legislative efforts, which include a 

multitude of open questions, including not only 

interpretation of their sometimes ambiguous terms and 

the gaps left in their framing of new economic relief 

programs, but also how they interact with existing 

federal and state regulatory frameworks. Next is a 

continuous stream of temporary federal regulatory 

changes and guidance, designed to implement new 

statutory requirements and programs rapidly, to provide 

more flexibility or compliance relief for companies, and 

to encourage them to offer credit and accommodation for 

consumers and small businesses during the pandemic.  

Notably, while federal statutory and regulatory 

changes are binding, federal regulators’ policy 

statements promising less stringent enforcement do not 

protect financial services companies from claims 

alleging violations of the CARES Act, and other federal 

and state laws and regulations, which states and private 

———————————————————— 
6 N.Y. Comp. Codes R. and Regs. tit. 3, § 119.3. 

litigants may have the authority to enforce directly or 

indirectly. 

Working in tandem, but also sometimes in tension 

with the federal framework, is a patchwork of orders, 

rules, and guidance issued by state governors, attorneys 

general, regulators, and even localities to tighten 

protections for consumers and small businesses. For 

instance, the Massachusetts Attorney General’s COVID-

19 emergency regulation bans certain common debt 

collection practices.7 In May 2020, in response to a 

lawsuit filed by trade association ACA International, the 

U.S. District Court for the District of Massachusetts 

granted a preliminary injunction against some aspects of 

the ban on First Amendment grounds, because a 

framework of robust federal and state consumer 

protection laws already exists, and the challenged 

prohibitions threatened to put debt collectors out of 

business.8 However, other aspects of Massachusetts’ 

emergency regulation remain in force, including bans on 

wage garnishment, vehicle repossession, visiting a 

debtor’s home or workplace, and communicating with a 

debtor in a public place (subject to certain exceptions 

such as those relating to mortgage and tenant debt).  

State COVID-19 mandates also can create private 

rights of action. For instance, California’s Executive 

Order 97.20, which prohibits garnishment, execution or 

levy, lien and set-off against stimulus payments, has the 

force of law and thus creates a possible private right of 

action under the state’s Unfair Competition Law. 

Because state and local COVID-19 requirements often 

are far more exacting than the federal framework, 

assertions of federal preemption of state and local 

requirements will form an important component of the 

legal debate. While preemption arguments have been 

uncommon in the current crisis, they will come to the 

forefront once enforcement activities and litigation 

commence, as preemption generally is raised as an 

affirmative defense.  

Finally, at the bottom of the legal framework are the 

contractual arrangements between financial services 

companies and their customers. Federal and state 

COVID-19 measures or a company’s voluntary loan 

modification or payment accommodation programs may 

change these contractual arrangements in broad strokes, 

leading to litigation over the resultant terms and 

conditions. 

———————————————————— 
7 Mass. Code Regs. tit. 940, ch. 35.00. 

8 ACA Int’l v. Healey, No. 1:20-cv-10767-RGS (D. Mass. filed 

May 6, 2020). 
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As an example of this complex web of requirements, 

the CARES Act amended the Fair Credit Reporting Act9 

(“FCRA”) to prohibit a data furnisher from reporting a 

borrower in a less creditworthy status as a result of an 

“accommodation” given to the borrower under the 

CARES Act. The CARES Act is unclear, however, as to 

whether the data furnisher should report the contractual 

monthly payment obligation or the reduced monthly 

payment amount established under the terms of the 

accommodation. The CFPB issued a statement that it did 

not intend to cite in examinations or take enforcement 

actions against those who furnish information that 

accurately reflects the payment relief measures they 

employ.10 That statement indicates that a furnisher 

potentially could report the reduced monthly payment 

and include a remark that the account is subject to a 

payment accommodation. The CFPB further stated that 

it did not intend to cite in an examination or bring an 

enforcement action against firms who exceed the FCRA 

statutory and regulatory deadlines for investigating 

credit reporting disputes during the pandemic as long as 

they make good faith efforts to do so as quickly as 

possible.11   

A contingent of state attorneys general representing 

21 states, the District of Columbia, and Puerto Rico, as 

well as consumer advocacy groups, have attacked the 

CFPB’s credit reporting policy statement (as well as 

other pronouncements by the CFPB and its fellow 

federal regulators intended to provide more regulatory 

flexibility during the pandemic). Because the CFPB’s 

policy guidance does not have the force of law, state 

attorneys general and private litigants may still seek to 

pursue FCRA claims based on the same conduct that the 

CFPB stated it would not cite in examinations and 

enforcement actions. Similar risks of state enforcement 

and private litigation exist in regard to other practices 

seemingly allowed under guidance issued by federal 

regulators, unless the federal authorities actually adopt 

binding changes or waivers of the applicable federal 

requirements.  

Indeed, the potential for federal enforcement also 

persists. It is important to remember that the effect of 

———————————————————— 
9 15 U.S.C. §§1681 et seq. (1970). 

10 Consumer Financial Protection Bureau, Statement on 

Supervisory and Enforcement Practices Regarding the Fair 

Credit Reporting Act and Regulation V in Light of the CARES 

Act 2 (Apr. 1, 2020), available at http://files.consumer 

finance.gov/f/documents/cfpb_credit-reporting-policy-

statement_cares-act_2020-04.pdf. 

11 Id. 

business decisions made today will carry into future 

customer relationships. Moreover, government 

examinations and investigations look back over an 

extended period, and enforcement actions may be 

brought years after the initiation of the challenged 

conduct. Accordingly, a business decision or practice 

that today is not attracting federal regulatory criticism 

nevertheless may trigger supervisory or enforcement 

activities in future years as its consumer impact becomes 

more apparent, particularly if the regulator undergoes a 

change in policy direction. 

Heightened potential for regulatory and contract 
disputes 

The range of litigation and enforcement hot subjects 

facing the financial industry in the wake of the pandemic 

is a largely familiar one, with the addition of claims 

focused on how businesses implement COVID-19 

programs, communicate, and respond to distressed 

customers during and following the current crisis. For 

instance, claims arising from loan servicing, debt 

collection, and credit reporting will continue to 

dominate. But even within these traditional contexts, 

litigation issues may arise directly from the pandemic 

and related government measures (e.g., garnishment of 

stimulus payments, automatic billing during the 

forbearance or accommodation period).  

The demands presented by hastily adopted federal, 

state and voluntary forbearance and accommodation 

programs, and the challenges inherent to responding 

rapidly to a massive volume of customer requests also 

inevitably multiply financial services companies’ 

regulatory compliance and contract issues. For example: 

• As discussed above, a company’s communications – 

from public statements by an organization and its 

leaders, to formal program or product disclosures, 

terms, and conditions, to customer service 

representatives’ interactions with individual 

borrowers – can present a landmine of issues 

concerning its representations and disclosures.  

• Rapid handling of a massive volume of customer 

requests will heighten the potential for alleged errors 

in recordkeeping, including tracking of payment 

accommodation requests, delivery of required 

notifications and documents, and terms of 

accommodation.  

• Opportunities will increase for claims of alleged 

mistakes or disagreements with customers 

concerning the dates, schedules, and terms related to 

individual accommodation arrangements, and the 

1,%202020),%20available%20at%20http:/files.consumer%20finance.gov/f/documents/cfpb_credit-reporting-policy-statement_cares-act_2020-04.pdf
1,%202020),%20available%20at%20http:/files.consumer%20finance.gov/f/documents/cfpb_credit-reporting-policy-statement_cares-act_2020-04.pdf
1,%202020),%20available%20at%20http:/files.consumer%20finance.gov/f/documents/cfpb_credit-reporting-policy-statement_cares-act_2020-04.pdf
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calculation of payment amounts, interest, penalties, 

etc. 

• As the early PPP lawsuits demonstrate, in 

responding to a multitude of customer requests, 

financial services companies also are likely to face 

claims that they are not treating customers equally 

(whether in providing credit or accommodations), 

and may be alleged to violate fair lending and other 

laws. 

• Questions for further litigation will abound. For 

instance:  How do government holidays on 

foreclosure, eviction, and other proceedings affect 

the application of statutes of limitations? What 

happens if there is a partial failure to comply with 

the terms of the payment accommodation? 

Finally, companies’ privacy and data security liability 

exposure will escalate as a result of (1) businesses’ and 

individuals’ increased online and mobile activities 

during the pandemic; (2) the related increase in data 

collection, usage, and disclosure; (3) the increased 

prospects for data breaches or unauthorized disclosures 

from offsite operations and data access; and (4) the 

increased fraud risks attendant to financial crises. At the 

same time, the states are moving to adopt new privacy 

statutes and regulations, while the pandemic further 

delays federal preemption of such state requirements.  

At the forefront is the demanding California 

Consumer Privacy Act12 (“CCPA”), which became 

effective on January 1, 2020, with the California 

Attorney General gaining enforcement authority on  

July 1, 2020. The California Attorney General has issued 

a reminder to the state’s residents of their privacy rights 

and has refused to delay the CCPA enforcement date, 

notwithstanding the industry’s advocacy for delay in 

light of compliance challenges presented by the 

pandemic. Individuals also have a private right of action 

under the CCPA based on unauthorized disclosure of, or 

access to, their personal information. A ballot initiative 

to expand the CCPA, which includes the creation of a 

California Privacy Protection Agency, is slated for the 

November 2020 ballot with a high probability of 

adoption. Other states, including New York, 

Massachusetts, and Washington, also continue to work 

on expanding their own flavors of consumer privacy 

protections.  

In terms of targeted financial products, enforcement 

activities will continue to prioritize residential mortgages 

(particularly subprime mortgages), home equity loans, 

———————————————————— 
12 Cal. Civ. Code §§ 1798.100 et seq. (West 2020). 

student loans (particularly for-profit education loans), 

subprime auto loans, other loans deemed to be predatory 

(e.g., no-interest loans, no-income loans, other types of 

loans similar to those that led to the 2008 financial 

crisis), and debt relief services (e.g., foreclosure rescue, 

debt consolidation, debt settlement). In addition, while 

federal authorities under the Trump administration are 

encouraging retail installment and other small-dollar 

lending, state attorneys general will scrutinize these 

offerings and related loan servicing and collection 

activities closely.  

In sum, financial services companies will face a broad 

range of enforcement and litigation issues while 

confronting the demands of federal and state COVID-19 

measures, a massive volume of requests from consumers 

and small businesses, and the need to rapidly respond to 

these requirements and requests despite operating under 

significant constraints posed by the pandemic.  

RISK MITIGATION PRINCIPLES 

Facing increased enforcement and litigation risks 

during the COVID-19 crisis and its aftermath, financial 

services companies can employ enhanced mitigation 

measures, anchored in three fundamental compliance 

and risk management principles: 

• Document the business justification for key 

decisions and practices, identifying relevant 

operating concerns and limitations, including those 

specific to the pandemic and implementation of 

government mandates and guidance; 

• Ensure accurate representations and clear and 

conspicuous disclosures, including disclosure of all 

rights and obligations, features, conditions, 

requirements, limitations, and consequences of the 

customer’s acceptance of the relevant product or 

program, as well as full disclosures regarding 

alternative options available to the customer; and 

• Adopt and amend company policies, procedures and 

related controls, training, and oversight mechanisms 

(including complaint monitoring to identify 

problems and trends) in a timely manner, to 

document compliance and minimize the potential for 

errors and charges of unequal treatment. 

Financial services companies’ vigilance toward the 

variety of theories, including many non-meritorious 

claims, that may be asserted against them will be 

invaluable in responding to the litigation and 

enforcement activities that the pandemic will spawn in 

the coming years. ■ 


