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                  CREDIT REPORTING UNDER THE CARES ACT 
                                         . . . AND BEYOND 

The CARES Act includes a provision amending the FCRA to ensure that a consumer’s 
acceptance of payment deferral or other economic relief would not result in impairment of 
the consumer’s credit standing.  In this article, the author discusses the statute, the initial 
regulatory response, and the reaction of state attorneys general and consumer 
advocates.  He closes with a review of proposed legislation that would provide broader 
protection for the credit standing of consumers affected by the coronavirus or other 
natural disasters. 

                                                         By Stephen J. Newman * 

The economic disruption caused by the recent novel 

coronavirus pandemic is well-known and substantial.  In 

addition to the direct effects on those infected with 

COVID-19 disease, public health efforts to control the 

spread of infection through shelter-in-place orders have 

resulted in closures of previously thriving businesses and 

record levels of unemployment.  Many lenders have 

responded to the crisis by offering hardship relief in the 

form of payment deferrals.  To further protect consumers 

from the economic impact of the pandemic, Congress 

enacted legislation governing the credit reporting 

treatment of consumers’ participation in such relief 

programs.  However, the credit reporting landscape in 

general remains unsettled, with some legislators and 

consumer advocates urging broader relief than the 

enacted legislation provides, and with the Consumer 

Financial Protection Bureau (“CFPB”) announcing 

regulatory relief for credit bureaus and data furnishers 

beyond what is expressly set forth in the legislation. 

THE LEGISLATION 

Signed into law on March 27, 2020, the Coronavirus 

Aid, Relief and Economic Security Act (“CARES Act”) 

included comprehensive measures designed to ease the 

financial burdens the nation faced from the pandemic.  

With respect to credit reporting, section 4021 of the 

CARES Act amended the Fair Credit Reporting Act 

(“FCRA”) to ensure that a consumer’s acceptance of 

payment deferral or other economic relief would not 

result in impairment of the consumer’s credit standing.1  

———————————————————— 
1 15 U.S.C. § 1681s-2(a)(1)(F).  Sections 4022, 4023, and 4024 of 

the CARES Act deliver economic relief in the form of  
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Section 4021 by its express terms is limited in scope.  

It mandates only that a data furnisher report accounts 

receiving a payment accommodation in a status that is 

no worse than the status prior to allowance of the 

accommodation.  In other words, if an account was 30 

days late at the time payment deferral is approved, that 

account remains with the 30-days-late status for as long 

as the payment accommodation is in place (and as long 

as the consumer is performing consistently with any 

agreement made to receive the accommodation).  The 

statute expressly provides that the lender may report the 

borrower as “current,” an improved status, and also 

permits the lender to report the details of any 

accommodation.  Finally, the statute permits a charged-

off account to continue to be reported in charge-off 

status.  Thus, if a charged-off account is settled on 

consumer-favorable terms due to the crisis, the account 

still may be reported post-settlement as a paid charge-

off. 

Notably, the CARES Act does not impose any 

obligations directly on credit bureaus (“consumer 

reporting agencies” in FCRA’s vernacular).  The duties 

set forth in section 1681s-2(a) apply only to data 

furnishers.  However, credit bureaus still remain subject 

to their general FCRA duties to maintain reasonable 

procedures designed to assure maximum possible 

accuracy (per section 1681e(b)), as well as to 

reinvestigate consumer disputes of items on their credit 

reports (per section 1681i(a)).  These general FCRA 

provisions were not amended by the CARES Act, nor 

did the CARES Act impose any specific limitations on 

how a lender may evaluate information about a payment 

accommodation either with respect to its existing 

borrowers or with respect to applicants for new credit.  

As discussed below, these subjects remain matters of 

significant debate and discussion within the regulatory, 

legislative, and consumer protection community. 

 
   footnote continued from previous page… 

   protecting certain categories of borrowers and rental tenants 

from foreclosure and eviction, and mandating deferred payments 

or forbearance under certain circumstances.  The Section 4021 

credit reporting provisions apply both to relief obtained under 

the CARES Act itself, as well as to voluntary accommodations 

offered by lenders. 

INITIAL REGULATORY RESPONSE 

Following enactment of the CARES Act, the CFPB 

on April 1, 2020, issued a policy statement pertaining to 

supervision and enforcement.2  CFPB is the principal 

regulator under the FCRA, although the Federal Trade 

Commission and state attorneys general also have 

enforcement powers. 

In its policy statement, the CFPB reminded data 

furnishers of their duty to continue to report consumers 

as current when they receive a payment accommodation 

(if they were current prior to the accommodation), but 

also stated that “it does not intend to cite in examinations 

or take enforcement actions against those who furnish 

information to consumer reporting agencies that 

accurately reflects the payment relief measures they are 

employing.” 

More controversially, the CFPB offered relief from 

statutory deadlines to complete credit reporting 

investigations during the pandemic.  Under most 

circumstances, the FCRA and the CFPB’s implementing 

regulation require that if a consumer disputes a credit 

reporting item, the data furnisher or credit bureau 

receiving the dispute must complete its investigation of 

the dispute within 30 days.3  In the initial weeks of the 

crisis, many data furnishers reported operational 

challenges associated with meeting this timetable.  

Accordingly, the CFPB’s policy statement provides that 

if, as a result of the pandemic, regulated parties require 

more than 30 days to process credit reporting disputes, 

the CFPB “does not intend to cite in an examination or 

bring an enforcement action against firms who exceed 

the deadlines to investigate such disputes as long as they 

make good faith efforts during the pandemic to do so as 

quickly as possible.”  The CFPB also reminded data 

furnishers of their statutory right to decline to investigate 

disputes submitted by credit repair organizations, as well 

———————————————————— 
2 https://files.consumerfinance.gov/f/documents/cfpb_credit-

reporting-policy-statement_cares-act_2020-04.pdf. 

3 15 U.S.C. §§ 1681i(a)(1), 1681s-2(a)(8)(E)(iii) & 1681s-2(b)(2); 

12 C.F.R. § 1022.43(e)(3).   
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as to determine certain disputes to be “frivolous or 

irrelevant.”4   

REACTION BY STATE ATTORNEYS GENERAL AND 
CONSUMER ADVOCATES 

The CFPB’s policy statement was soon challenged by 

state attorneys general representing 21 states, the District 

of Columbia, and Puerto Rico.  They noted in 

correspondence on April 13 (to the CFPB) and on April 

28 (to credit bureaus) that the CFPB lacks authority to 

waive statutory deadlines to complete investigations.5  

According to these attorneys general, compliance with 

existing dispute processing deadlines is important 

because of increased incidence of identity theft and 

phishing fraud scams during the crisis.  They wrote, “We 

will monitor furnishers to ensure that they do not 

improperly report negative credit information, and we 

will monitor the CRAs to ensure that the CRAs timely 

and meaningfully investigate disputes arising from 

improper reporting by furnishers.”  The attorneys 

general expressed the position that their independent 

enforcement powers cannot be diminished by CFPB’s 

policy statement, and stated, “We will not hesitate to 

enforce the FCRA’s deadlines against companies that 

fail to comply with the law.”  Subsequently, on June 16, 

2020, the CFPB issued further guidance confirming that 

despite its prior statement acknowledging that it would 

not take enforcement action based on failure to complete 

credit reporting dispute investigations within 30 days, 

“the Bureau expects furnishers and consumer reporting 

agencies to make good faith efforts to investigate 

disputes as quickly as possible, and that absent 

impediments due to COVID-19, disputes should be 

resolved under FCRA requirements.”6   

Consumer advocates also urged use of the specific 

credit reporting code designating that an account is 

affected by a natural disaster, special comment code 

“AW” in the Consumer Data Industry Association’s 

Credit Reporting Resource Guide.  In major scoring 

models, use of the AW code prevents the account from 

having an adverse effect on score, but beneficial 

attributes of the account (such as length of the 

relationship) still can have a positive impact on score.  

———————————————————— 
4 15 U.S.C. § 1681s-2(a)(8)(F), (G). 

5 https://oag.ca.gov/news/press-releases/attorney-general-xavier-

becerra-reminds-credit-reporting-agencies-comply-fair and 

https://oag.ca.gov/news/press-releases/attorney-general-becerra-

joins-multistate-letter-opposing-consumer-financial.  

6 https://files.consumerfinance.gov/f/documents/cfpb_fcra_ 

consumer-reporting-faqs-covid-19_2020-06.pdf. 

Former CFPB director Richard Cordray argued, in a 

paper published on April 6, 2020, that use of this code is 

mandatory under the FCRA’s general requirement to 

report accurately.  He also strongly suggested that 

furnishers should be proactively applying the code to 

accounts even in the absence of a consumer request:  

“The CFPB could also encourage furnishers and credit 

reporting agencies to be proactive in using the disaster 

code, thus alleviating the current burden on consumers 

to have to inform furnishers and creditors that the 

consumer’s account should be covered by the special 

disaster code before they are entitled to such relief.”7  

On March 30, 2020, the Illinois Department of Financial 

and Professional Regulation also issued guidance for its 

licensed entities, strongly suggesting use of the disaster 

code.8  Similarly, New York’s Department of Financial 

Services on June 17, 2020, also encouraged regulated 

institutions to use the disaster code.9  Although use of 

this specific code is not presently mandated by the 

CARES Act, litigation either from private plaintiffs or 

from state attorneys general may test whether its use is 

mandated under the FCRA’s general accuracy 

requirements or requirements governing the 

investigation of consumer disputes.10  

POSSIBLE NEW LEGISLATION OR CFPB 
REGULATION IF LEADERSHIP CHANGES 

Before the CARES Act was passed, consumer 

advocates lobbied for specific language forbidding users 

of credit reports from taking hardship relief into account 

when assessing whether to grant new credit or to adjust 

credit limits for existing customers, but this requirement 

was not included in the CARES Act.  Nevertheless, 

consumer advocacy on this issue continues, and an early 

———————————————————— 
7 https://medium.com/@RichCordray/cfpbwhitepaper-

193a5aed0d75.  

8 www.idfpr.com. 

9 https://www.dfs.ny.gov/industry_guidance/industry_letters/ 

il20200617_finanical_institutions_consumer_support_covid-19. 

10 A significant amount of state legislation is preempted by the 

FCRA, and this results in most credit reporting litigation’s 

being pursued in federal court.  However, certain 

Massachusetts and California laws permitting private litigation 

against data furnishers are saved from preemption.  See 15 

U.S.C. § 1681t(b)(1).  But compare Leet v. Cellco P’ship, 480 

F. Supp. 2d 422, 433 (D. Mass. 2007) (holding that 

Massachusetts claim is not saved from preemption) and Gibbs 

v. SLM Corp., 336 F. Supp. 2d 1, 13 (D. Mass. 2004) (same), 

with Catanzaro v. Experian Info. Solutions, Inc., 671 F. Supp. 

2d 256, 260-61 (D. Mass. 2009) (Massachusetts claim avoids 

preemption).   

https://files.consumerfinance.gov/f/documents/
https://www.dfs.ny.gov/industry_guidance/
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draft of the new “Health and Economic Recovery 

Omnibus Emergency Solutions Act” (“HEROES Act”) 

proposed in the House of Representatives would as a 

practical matter make it impossible to use information 

about payment accommodations — whether granted due 

to coronavirus or due to any other natural disaster — for 

any purpose. 

Proposed section 110401 of the HEROES Act would 

replace section 4021 of the CARES Act, and would 

broadly prohibit all adverse credit reporting on all 

consumers affected by coronavirus or any other natural 

disaster “that was the result of any action or inaction that 

occurred during” the covered natural disaster period.  It 

also would permit consumers to file a report of hardship 

with the CFPB, and thereafter create a right for the 

consumer to demand deletion of adverse information.  

Credit bureaus would also be forbidden from requiring 

consumers to document how coronavirus or another 

natural disaster caused them economic hardship.  The 

proposed legislation also would forbid all adverse 

reporting of medical debt, to the extent that the debt was 

incurred to treat coronavirus infection or related illness.  

Relatedly, credit scoring models would be forbidden 

from taking into account any coronavirus-related 

hardship relief — or the absence of information, 

suggesting that information was deleted due to credit 

reporting relief — in any fashion that might adversely 

affect a consumer’s score.11 

Even if this proposal does not become law, its 

underlying concepts nonetheless could become the 

subject of regulatory or enforcement action, if, as a 

result of November’s election, the leadership of the 

CFPB changes and the agency adopts a more vigorous 

pro-consumer approach.  For example, even without 

changes to the FCRA, the CFPB has broad power under 

the 2010 Dodd-Frank Act to declare practices to be 

“unfair” or “abusive.”12  Thus, a new director might 

determine that it is unfair or abusive for a credit grantor 

to treat those who received coronavirus-related hardship 

relief differently from those who paid their obligations in 

full and on time throughout the course of the crisis.   

———————————————————— 
11 Private litigation on this theory also has been commenced under 

existing FCRA jurisprudence, arguing that credit scoring 

models should be modified to ensure that truthful information 

about obtaining a CARES Act forbearance has no impact on 

credit score whatsoever, whether or not accepting relief under 

the CARES Act predicts future performance on a new 

obligation.  See Grauman v. Equifax Info. Servs., LLC, No. 

2:20-cv-3152 (E.D.N.Y. filed July 15, 2020).  No substantive 

rulings have yet been made in the Grauman case. 

12 12 U.S.C. § 5531. 

Lenders could be expected to challenge such an 

unfairness or abusiveness determination.  Even so, the 

CFPB’s governing statute gives the agency broad 

powers to declare a practice “unfair” if it both “causes or 

is likely to cause substantial injury to consumers which 

is not reasonably avoidable by consumers” and “such 

substantial injury is not outweighed by countervailing 

benefits to consumers or to competition.”13  Similarly, 

grounds for the CFPB to determine a practice to be 

abusive include that the practice “takes unreasonable 

advantage of” either a consumer’s inability to protect his 

or her interests in selecting a financial product, or the 

consumer’s reasonable reliance on the financial 

institution’s acting in the consumer’s interest.14   

A future CFPB director might determine that fairness 

to consumers on the whole mandates that lenders not 

distinguish between those affected by coronavirus, and 

those not affected, because the actual financial impact of 

coronavirus on any particular consumer is often beyond 

that consumer’s control.  Moreover, the CFPB might 

determine that in accepting payment accommodations, a 

consumer might reasonably assume that there should be 

no adverse consequences whatsoever from accepting 

such an accommodation.  A lender, by contrast, might 

argue that information about who needed 

accommodation and who did not could be important to 

safety-and-soundness concerns, particularly if consumer 

behavior during the crisis predicts creditworthiness after 

the crisis.  A lender might reasonably assume that 

someone who managed to pay his debts in full and on 

time, in spite of the historically unusual challenges 

posed by the pandemic, might be a better credit risk that 

someone who did not, even if the latter consumer was 

not at fault for his or her inability to pay.  There remains 

little guidance as to how these difficult policy and 

regulatory questions should be answered.  However, the 

broad language of the Dodd-Frank Act suggests that if a 

future CFPB director commits to pursue this issue 

through regulation or enforcement proceedings, and 

documents his or her decision-making through properly 

supported factual and economic findings, financial 

institutions could face serious obstacles if they seek to 

challenge CFPB’s actions in the courts. ■ 

 

———————————————————— 
13 12 U.S.C. § 5531(c)(1). 

14 12 U.S.C. § 5531(d). 


