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When the Cooperator’s Lawyer Engages With the 
Target’s 
By Joel Cohen 

In his Ethics and Criminal Practice column, Joel Cohen uses the Paul Manafort pardoning case as a backdrop 
to discuss the issue of how a cooperator’s lawyer should/must conduct herself. He concludes: "The principal 
rule of engagement on this subject should be simple: is the disclosure in the best interests of that particular 
client?" 

he The Paul Manafort case and the pardon granted him by President Donald Trump before leaving the 
White House raised valid and important questions. Principal among them: Was there a deal? That is, was 
Manafort promised a pardon so long as he didn’t “give up” the president in a bad way? 

If that occurred—a quid pro quo in exchange for effective silence or even false testimony—it would have been 
a crime. Even though the pardon power is unrestricted in the Constitution, a president simply can’t promise a 
pardon in exchange for silence or false testimony. 

The optics of what occurred left a skeptical public—particularly the lay public—to believe that that’s precisely 
what occurred. Meaning, whether or not words evidencing a quid pro quo were exchanged, the perception is 
that Manafort and his lawyer were strongly led to believe that if he “played ball,” Manafort would gain 
Trump’s full pardon or at least sentencing clemency. Post hoc ergo propter hoc, after all! 

The real cause for the skepticism was the overt conduct of Manafort’s capable lawyer, Kevin Downing (I 
interacted with him when he was a Justice Department prosecutor). He appeared to make no bones at all, 
while the Mueller criminal investigation and indictments of Manafort were pending, that he was in frequent 
contact with the White House. Why? 

Let’s put aside the speculation over the quid pro quo business—over which I only say that I believe that 
Downing simply wouldn’t have entertained such a criminal conversation. And, by the way, what would have 
been the worth of Trump’s promise anyway? 

Nonetheless, it would not be idle speculation to conclude that Downing was actively reporting to— maybe 
vetting with—the president’s lawyers what Manafort was telling, or planning to tell, Mueller’s prosecutors. In 
real time. And, at the same time, Downing was undoubtedly  obtaining their input, or at least thoughts, into 
what Manafort could or should optimally say (assuming its truth)—maybe even from the president himself. He 
was the president, after all. 

Did Downing believe the interaction, assuming it existed, would help Manafort’s chances of getting a pardon? 
No doubt. Would that be in Manafort’s  interest? No doubt again. And a criminal lawyer’s job, like it or not, is 
to help the client not only by pleasing the prosecutor—although that is indispensable to his mission—but also 
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to do so in a manner that might allow the client to live another day. And a presidential pardon would be the 
best way to accomplish that. 

So, digesting all of this, the portion of the public that is anti-Trump basically says: “It’s an outrage. Manafort is 
purporting to cooperate with Mueller—that is, to disclose the God’s honest truth and all of it. At the same 
time, his lawyer is telling Trump’s lawyers what Manafort is saying, and presumably learning what Trump 
thinks, or is at least saying, the truth is, and what Manafort should say about it!” 

Now, of course, the Manafort/Trump situation is far different from  any other possible cooperator/target 
scenario. It’s actually sui generis. Manafort’s willingness to “disclose all”—if that’s what occurred —to Trump’s 
counsel is motivated ineluctably by Trump’s capacity to extend to him a pardon. No cooperator—except one 
positioned to incriminate a president—can ever gain, or expect to gain, anything like that from “cooperating” 
with a target’s lawyer. And no target other than a president, with the pardon power, could better persuade a 
cooperator to be, shall we say, “malleable with the facts,” particularly after being told the president’s view of 
“the facts”! And, make no mistake, none of this is intended to suggest that Downing engaged in any 
wrongdoing at all. 

With this background, let’s proceed, then, to the typical case and how the cooperator’s lawyer should/must 
conduct herself. Beginning some years ago, the prototype cooperation agreements in the Eastern District of 
New York in particular provided that “The defendant agrees not to reveal his cooperation, or any information 
derived therefrom, to any third party without prior consent of the Office.” The agreement was intended to 
bind the cooperator’s lawyer as well. 

Yes, these were adhesion agreements—not negotiable. So, if the cooperator’s lawyer got a call from the 
target’s or a defendant’s lawyer for insight (“What  can you tell me—totally off the record and it will remain 
between us?), the cooperator’s lawyer would be obligated to clam up (“I really can’t help you. Sorry. How’s 
the family?”). It makes perfect sense to insist, in fact require, that the cooperator himself desist from 
communicating with the individual against whom he is cooperating. But that bar was essentially aimed to stop 
the cooperator’s attorney as well. The attorney? 

Interestingly, Manafort’s cooperation agreement didn’t contain a provision prohibiting contact with others by 
him, or his lawyer. But for those who have worked with those agreements know, it is a very uncomfortable 
position to be in—making sure that the prosecutor is satisfied that the cooperator has been “totally on board 
Team USA” means literally everything. First, under those agreements, the cooperator’s attorney talking 
substantively to the target’s would probably have been an outright “breach.” Second, if known, it would 
invariably lead to a far less enthusiastic letter from the prosecutor to the judge extolling the cooperator’s 
assistance and promoting sentencing leniency. 

And, third, it would have led to suspicions, the kind of suspicions that became obvious to everyone in 
Manafort’s case that the cooperator’s cooperation was faulty, false and potentially a breach of the 
cooperation agreement itself! That’s what happened to Manafort (who  provably  lied in his cooperation) and 
led to his imprisonment—later pandemic-related home confinement—before Trump’s pardon ultimately came 
to his rescue. 

Ultimately, what was basically a “no substantive contact” provision as was intended then to preclude 
disclosures to third parties by the cooperator’s lawyer too was excluded from cooperation agreements in the 
Eastern District, upon persuasion of the then-U.S. attorney led by a delegation from well-regarded defense 
lawyers. The Eastern District (although, typically, not the Southern District) still prohibits the cooperator 
himself from talking: Again, “The defendant agrees not to reveal his/her cooperation, or any information 
derived therefrom, to any third party without prior consent of the Office.” 
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Nonetheless, some prosecutors even in the absence of such provisions still make pretty clear, although 
sophisticated ones tend to do so more discreetly, that they frown on such interactions even by a cooperator’s 
attorney. And let’s face it, when it comes to maximizing the benefits of cooperation, pleasing the prosecutor 
is, practically speaking, rule number one. 

Some lawyers for cooperators—bless their souls—actually tend to report to the prosecutor whenever they’re 
contacted by the target’s lawyer and explain that they sent him on his way. (Imagine those guys in the third 
grade?) And bear in mind, there’s absolutely nothing wrong with an attorney for a target or defendant 
reaching out to a cooperator’s attorney to try to learn “what’s up”—in extravagant detail, at that if possible. 
Indeed, if she’s not trying that, particularly if she has a decent relationship with that lawyer, there’s something 
not right! 

Notwithstanding the current absence of the (lawyer) no-contact provision, there arguably remains a practical, 
even ethical, issue regarding the duties of a cooperator’s lawyer to his client in terms of zealous 
representation. Yes, there may actually be advantages to the cooperator in his lawyer communicating with the 
target’s or defendant’s lawyer. A cooperator could, in good faith, be mistaken about a fact or issue. Or—a 
defense attorney could conclude from having spoken to the cooperator’s attorney that the cooperator has 
given the prosecution enough so that his client is best served with a guilty plea (particularly when the 
particular prosecutor is very tightlipped in telling the defense lawyer the strength of her case). How does that 
help the cooperator? Simple, he probably doesn’t want to have to testify at trial. So, based on the 
cooperator’s lawyer’s disclosures to defense counsel, this may yield a win-win for everyone involved. 

Of course, the flip side is that the target/defendant’s lawyer may persuade the cooperator’s lawyer that the 
cooperator is, perhaps unintentionally, overstating what he truly has to offer. Arguably, one supposes, 
Manafort’s lawyer may have had that in mind when speaking with White House lawyers, and again, an 
important piece of information. 

There is a “dirty little secret” here, which is worth mentioning, but should not—ever—be a consideration 
when looking to ethical obligations. Let’s assume it’s not necessarily in the cooperating client’s interest for his 
lawyer to talk to the target’s lawyer. Still, what’s often not articulated in polite company within the defense 
bar (or just at a bar in non-COVID  times) is that the lawyer may persuade his client that it is okay even though 
the real, unspoken, reason is that the lawyer wants to—needs to—develop/maintain a good relationship with 
the target’s counsel. Whether for another case, another client, a job opportunity, referrals, or simply not to be 
seen as a pro-prosecution, in the tank, tight-lipped, defense lawyer. Like I said—a “dirty little secret” not 
discussed in polite company. 

The principal rule of engagement on this subject should be simple: is the disclosure in the best interests of that 
particular client? Something to think about. Manafort’s willingness to have his lawyer make disclosures to 
Trump and his lawyers was undoubtedly in Manafort’s interest, and his pardon was probably proof  of it, even  
though he only gained the pardon after some false starts. Bottom line: A lawyer who wants to “zealously” 
represent his client needs to be sure that his client’s interests take priorities over his own. 

 
 

 Joel Cohen practices white-collar criminal defense law as senior counsel at Stroock & Stroock & Lavan. He is 
also an adjunct professor at both Fordham and Cardozo Law Schools 
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