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When a ‘Would-Be’ Client Foolishly Relies on 
an Attorney 
By Joel Cohen 

To be clear, we, all of us, must take to the grave anything the would-be client tells us, even if 
he never gives us that historically formulaic dollar bill (or peppercorn), and drops us from 
consideration the moment he walks out of our office casually saying, “I’ll be in touch.” 

lan Tucker is a local lawyer in the Satilla Shores neighborhood of Brunswick, Ga. Unless 
you’ve been closely following the bizarre story of the February 23 murder of Ahmaud 
Arbery and its aftermath, you’ve never heard of Tucker. 

 
As you may have heard, Arbery was a black man who was jogging down a quiet, tree-lined 
street—likely where, in the view of some, he “didn’t belong”—and was seemingly shot at point 
blank range by Gregory McMichael (a retired cop) and his son, Travis, apparently for no good 
reason. 
 
A couple hundred feet behind, William “Roddie” Bryan, also for no reason (that he’s been 
willing to explain), was following Arbery in his car and curiously videotaping the jog, and the 
shooting that killed him. The video was apparently turned over by Bryan to the local police, and 
somehow the McMichaels also received a copy of it. Why? Not clear. Anyone, however, 
objectively looking at the videotape would see it as extremely incriminating of the McMichaels. 
Bryan has since been arrested for somehow participating in the murder. Hard to understand 
that. 
 
For several months the police and local prosecutors dilly-dallied over the case—seemingly 
accepting the good old boys McMichaels’ claim that Georgia’s “stand your ground” defense 
somehow absolved them. Although it’s not precisely clear when the police saw the video 
(although it seems to have been early on), at some point over the continuum it became public. 
And that’s the real point of this story. The McMichaels spoke to Tucker, and he gave it to a local 
radio station that posted it, after which it went viral. And after that, and presumably because of 
that, new, more objective, prosecutors came into the picture and the McMichaels were finally 
charged with murder. 
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So, here are the real questions: Why did Tucker make the video public? Did he think it was 
helpful to the McMichaels, or for some other reason? Was he acting as the McMichaels’ lawyer 
when he spoke to them and received the tape, or was he just a friend giving “casual, friendly” 
advice? Did the McMichaels authorize Tucker to make the tape public—whether he was, by 
then, acting in any way as their lawyer or not? And could they have possibly thought, 
collectively, that the tape was good for the McMichaels? 
 
It’s not terribly important to this discussion whether the McMichaels themselves thought that a 
publicized tape would be helpful to their cause. More important is, what was the relationship 
between them and Tucker? Undoubtedly, the fact that Tucker is a lawyer is presumably the 
reason why they reached out to him and pivotal to them. 
 
Likely, of course, there was no retainer agreement between them at the time (or ever), and we, 
as lawyers, know that a “formal” retention is hardly a sine qua non to the existence and 
confidentiality demands of an attorney-client relationship. Would-be clients come to us all the 
time and tell their stories in anticipation of possibly retaining us. Some, more sophisticated or 
maybe more paranoid than others, pointedly ask “is this discussion confidential,” but many 
don’t—although we, as the professionals in the equation, should listen to their stories fully 
intending that their disclosures are being received, and will remain, in utter confidence. To be 
clear, we, all of us, must take to the grave anything the would-be client tells us, even if he never 
gives us that historically formulaic dollar bill (or peppercorn), and drops us from consideration 
the moment he walks out of our office casually saying, “I’ll be in touch.” 
 
So, again, it’s hard to know if the McMichaels were intending that Tucker was going to act as 
their lawyer in disclosing the tape; hard to know if they authorized it; but especially hard to 
know precisely what Tucker was trying to accomplish. Did he think that making the tape public 
would “lower the temperature” in Brunswick that might have been building in town against the 
McMichaels, as he says, especially given the cross-racial nature of the killing? 
 
Or was Tucker, for his own selfish purpose, trying to pay a debt to a journalist to whom he 
“owed” something—not in any way reported in this case, but certainly not unheard of in the 
business. Surprisingly, while Tucker’s public statements about why he disclosed the tape have 
changed over time, Tucker went out of his way to issue a press release saying that he wasn’t 
going to represent anyone in the case, whereas he had previously said that his purpose in 
releasing the tape under a pledge of anonymity from the radio station was to level the playing 
field in the public’s appreciation of what truly happened—“just the facts, ma’am.” Or, as he put 
it, he did it out of “pride in the community that was being ripped apart by erroneous 
accusations and assumptions.” The latter, hardly a justifiable reason either—Tucker should 
have had loyalty to only the McMichaels (however undeserving they may seem to have been 
given their seemingly cold blooded murder of an unarmed black man). 
 
But where were the McMichaels in any of these decisions by Tucker? Tucker’s mantra, as he 
put it, was “If we tell the truth, we get justice.” Indeed, as far as the McMichaels are concerned, 
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however, a better strategy would likely have been to remain silent and keep out of the public 
domain to the extent possible. 
 
Needless to say, the McMichaels/Tucker facts are largely sui generis—after all, which attorney 
in his right mind ever took it upon himself, or even accepted such a self-defeating authorization 
from would-be clients, to splash on the public record something so obviously incriminating to 
them? Still, the curious fact pattern provides a teachable moment about how cautious we must 
all be when a “client”—who, perhaps technically, is not quite a client—has spoken to us, and 
the client (or we) decides, as they say, “to go in another direction.” 
 
Clients or would-be clients often don’t know better, and we’re obliged as professionals to fully 
explain the lay of the land. And even if they haven’t formally retained us, they have reason to 
believe that we’re going to be as professionally responsible and discreet, as if they’re fully 
signed up with the retainer check already cleared in our bank account. 
 
Lastly, it’s not totally clear how Tucker received the tape—from the McMichaels or some third 
party, maybe indirectly from a police officer sympathetic to the McMichaels. The decision to 
make the tape public didn’t really depend on how Tucker got the tape. Unless Tucker had made 
totally clear when he met with the McMichaels that he was not acting as their lawyer and just 
as a friend, he had an affirmative ethical duty to refrain from releasing information harmful to 
the McMichaels, even if he never received the tape from them but as a result of that attorney-
client relationship of sorts. 
 
A lawyer’s ethical duty regarding confidentiality is generally far broader than a client’s attorney-
client privilege—he can’t disclose things “embarrassing” or “potentially detrimental” to the 
client, without “informed consent” from the client, even if he didn’t receive such information 
from the client. See generally Georgia Rules of Professional Conduct 1.6, not meaningfully 
different from New York’s Rule 1.6. See also New York Rule 1.18 which is somewhat more 
detailed than Georgia’s rules regarding an attorney’s duties to “prospective” clients, and would 
have specifically precluded disclosure of information (i.e., the tape) if received from the 
prospective client even if no formal attorney-client relationship ensued—although that 
wouldn’t have made a difference in this case. 
 
If Tucker wasn’t previously aware of these truths—he seems to say that he’s all about truth—
then he should certainly learn about that for the future. 
 
Joel Cohen, a former state and federal prosecutor, practices white collar criminal defense law as 
senior counsel at Stroock & Stroock & Lavan. He is an adjunct professor at both Fordham and 
Cardozo Law Schools and the author of “I Swear: The Meaning of An Oath” (Vandeplas Publ. 
2019). 
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