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The Critic Opines; But What Would He Have 
Done? 
By Joel Cohen 

In this perspective, Joel Cohen considers asking high-profile experts what they would do or 
have done if they weren’t sitting in the ivory tower or some other such venue isolated from 
the fray. 

he pandemic has infused our existence—life has changed, maybe forever. 
 

The president, governors and mayors, in various ways, have taken actions they believe 
necessary that have troubled, offended and compromised many among us. Virtually every 
action they take or decline to take has had legal implications. Maybe the actions were well 
intentioned, albeit unconstitutional. Maybe, offensively partisan. Maybe, flat out wrong and 
against the advice of experts. Maybe, simply unwarranted as a matter of health or economic 
policy. And for these political leaders who have had to act and take or decline these actions, or 
judges who rule on them, there may be significant consequences—public outcry, defeat at the 
polls, or even career ending obloquy. Still they have had to act or not; that’s the duty of the 
public official. 

Just look to the country’s divide about face coverings, social distancing, self-quarantines when 
entering a state, regulating attendance at houses of worship or public gatherings, closing 
courts, opening courts, requiring curfews. Or not! 

Lawyers are lawyers though, and if they are asked by a client who is hurt by these 
governmental measures to take action, they will do so. Indeed, they have—as they should. And 
judges must decide the merits of these lawsuits, whether on constitutional or other grounds—
but certainly as a matter of law. And in each of these cases, the plaintiff and his lawyer, and the 
government attorney defending the executive action, and the judge, each have a vital, 
sometimes determinative, role to play in the process. 

But, consider the role—indeed, the (sometimes questioned) value—of the  “talking head.” The 
often self-appointed critic or cheerleader, the opinion writer or television speaker—whether or 
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not the opinion is based on expert interpretation of the law or on some other factor. He, of all 
the players in the drama, will suffer no consequence, other than perhaps reputationally (“he’s 
nuts”), by putting his opinion out there, even if what he opined turns out to be dead wrong, 
even disastrous. Some opinions, after all, are a dime a dozen! 

On July 23, I moderated an annual program for the Jewish Lawyers Guild on the pandemic and 
houses of worship, this time remotely. The focus was whether Governor Cuomo properly, in 
conformity with the constitution, closed and later restricted houses of worship due to COVID-
19, that is, until the fever broke in New York. The panelists were Chris Ferrara, special counsel 
to the Thomas More Society, who had filed a lawsuit on behalf of priests and Jewish 
worshippers alleging, essentially, that those who wanted to worship (as is constitutionally 
protected) were treated disparately from those who publicly protested the George Floyd killing. 
He explained his lawsuit—he won a preliminary injunction motion in federal court in Albany—
and why his clients demanded action. A distinguished retired U.S. District Judge, Shira 
Scheindlin, discussed her view of the law and why, she thought, the judge had gotten it right. Of 
course, she explained it from the perspective of having been a judge and what judges must 
consider as a constitutional matter, even if they recognize the “real world” dangers that public 
gatherings might have presented when the governor took action. But judges, to be sure, must 
follow the law and the Constitution, not what might seem to the lay public as more desirable or 
necessary to protect public health. 

And then there was Alan Dershowitz, the noted professor emeritus of constitutional law at 
Harvard Law School (fairly or not, devalued by many over his legal defenses of President Trump 
and Jeffrey Epstein). He, too, strongly agreed with the legal merits of the lawsuit. Interestingly, 
though, he, as much as anyone I know, recognized the danger of COVID-19, especially when 
Governor Cuomo issued his order closing houses of worship. And, indeed, he acknowledged 
that Governor Cuomo had “saved lives.” But, yet, he saw the lawsuit as meritorious from his 
perspective as a professor of constitutional law and as a public critic. I too, now, having 
previously questioned the lawsuit, probably  even agree with him. 

Still, I should have asked Dershowitz—my bad—“What would you have done if you were the 
governor?” A “real world” question that academics, opinion writers and actually even litigators 
in the fray are rarely, if ever, called upon to answer! Imagine Anderson Cooper (without 
question, one of the best reporter/interviewers today) asking that question of talking heads 
night after night: “Interesting opinion, sir; but what would you have done if you had to make 
the decision with lives on the line and the practical realities of the organic protests?” 

Dershowitz, despite his expert participation in this dialogue, had no skin in the game. In fact, as 
he happily told the audience, he’s been safely ensconced on Martha’s Vineyard. Yes, he freely 
and honestly gave his academic’s opinion—the lawsuit was meritorious, and the plaintiff 
religious observers rightly won the injunction. 

And had he been asked on CNN or FOX (or wherever) about the lawsuit when it was first 
brought, I am sure he would have said the same thing. And maybe, had he thought to do so, he 
would have written an opinion article opining that the lawsuit was valid and that, were he the 
judge, he would have decided the same way. 
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But, again, he wasn’t the governor or mayor with ultimate responsibility for public health. He, 
like all opinion writers and personalities, gets to look at things oftentimes in hindsight. He 
doesn’t have to answer to the public for doing too much, or doing too little. He would be giving 
an expert opinion based on his uniquely encyclopedic knowledge of the field—and there are 
often experts on both sides of virtually every issue. Consider FOX’s (retired judge) Andrew 
Napolitano; Acting Solicitor General (under Obama) Neal Katyal; attorney George Conway; 
Harvard Law Professor Lawrence Tribe; retired U.S. District Judge and Harvard Law Professor 
Nancy Gertner; former Homeland Security Secretary and Circuit Judge Michael Chertoff, etc.—
all frequent commentators on the turbulent legal issues du jour. 

Yes, had Dershowitz or someone of his stature publicly opined in a writing or on TV, given his 
unquestioned stature as a constitutional law professor, he might even have influenced a judge’s 
decision, though virtually no judge would admit that, maybe even to himself. Or he might have 
debated someone who disagreed. There’s great value in the public being educated by such 
divergent thinkers. But, no disrespect intended to the good professor, I, for one, might have 
been more persuaded by what Dr. Fauci—neither a lawyer nor, for that matter, a pitcher—had 
to say at the time about whether houses of worship should have been closed when New York 
was leading the nation in infections and death. That is, unconstitutional or not! 

Sure, there are academics who have an agenda, or a point of view. And I have told a dear friend 
too many times that whenever she reads an opinion piece to check out who wrote it and, 
basically, thereby learn where the writer “is coming from.” But very often, an academic is a 
purist on the legal subject on which he opines. There’s great value in hearing what experts or 
even partisans—the latter are hardly purists—have to say the law is, or what it should be. They 
typically, though, don’t add to their piece, “But what would I do if I had to make the decision on 
a lockdown?” Or, “What would I do if there was a ticking time bomb and only torturing a 
captive terrorist could help find the detonator to save the city from a horrible calamity (even 
though I [the public critic] consider torture under any circumstances unconstitutional)?” 

It would be interesting indeed, perhaps illuminating, if the purist ideologues or even non-
ideologues would say as a footnote to their often very thoughtful and thought-provoking 
opinions, oral or written: “But if I personally were under the gun in a crisis, and forced to make 
the difficult decision for society ….” 

What say you, Professor? And, Anderson Cooper, doesn’t it make sense to ask interviewees 
what they would do or have done if they weren’t sitting in the ivory tower or some other such 
venue isolated from the fray? 

 
Joel Cohen, Joel Cohen practices law as senior counsel at Stroock & Stroock & Lavan. He is the 
author “I Swear: The Meaning of an Oath” (Vandeplas Publishing, 2019), and teaches at both 
Fordham and Cardozo Law Schools. 
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