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Steve Bannon’s case should underscore, in an oblique way, that beating a case in a suspect manner in one 
jurisdiction might just create the opportunity for a different battle in another. 

nyone under federal indictment would want a presidential pardon. Facing a criminal trial and even the 
possibility of going to jail is enough reason to accept one—even if it might be taken as an admission of 
sorts by the recipient of the pardon that he has, indeed, committed the crime for which he is being 

pardoned. 

Now, of course, anyone with any sophistication in the area will tell you that a president can only pardon a 
defendant or potential defendant of federal charges. Only a governor, at least in some states, can extend a 
pardon for state crimes. 

So, it seems that Steve Bannon can’t be prosecuted any longer for the precise crimes with which he was 
charged in the Southern District of New York—generically, for participating in a conspiracy to defraud donors 
through misrepresentations made by him and his confederates, ostensibly to “Build The Wall.” (Based on a 
technical flaw in the pardon warrant itself, it is likely that the feds could reindict Bannon for substantive mail 
or wire fraud—but that remains to be seen and is beyond the scope of this article.) 

But stealing money through fraud constitutes a crime not only in a federal courtroom, but also in virtually any 
state courtroom around the country. And, if the conspiracy took place in, say, New York or California or Texas 
or wherever, prosecutors in those states remain totally free to prosecute Bannon there. Yes, the rules of 
pleading and evidence in federal court are tougher for defendants to overcome than in most states, so getting 
off the hook federally by virtue of President Donald Trump’s midnight pardon beneficence is definitely of 
some benefit. But no one wants to be prosecuted anywhere for anything, and Trump’s power was limited. 

Now, it remains to be seen if any states will actually indict Bannon—although The New York Times reports that 
the New York County district attorney has begun to investigate Bannon over the same conduct. It’s not over 
for him by a long shot. 

Bear in mind, too, that Trump didn’t pardon Bannon’s co-defendants, so they still face the federal indictment. 
Can they, or prosecutors, call Bannon as a witness if they think it would help their case? A recent New York 
Times article quotes a former federal judge who curiously says that, because of the pardon, Bannon no longer 
has a Fifth Amendment privilege against self-incrimination. 

That’s simply not so. If Bannon were called by either side, he could theoretically incriminate himself in a way 
that would expose him in a potential prosecution by state authorities. For that reason, his Fifth Amendment 
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privilege remains intact. Simply put, the mere fact of a pardon does not open the door to Bannon’s being 
compelled to testify either for or against his co-defendants, unless he is pardoned literally by the pardon 
authority of every state in which the fraud, or some portion of it, might have occurred—i.e., wherever venue 
might lie (particularly, it seems, New York). 

One might ask why, given the dismissal of Bannon’s federal indictment, he doesn’t at least have “double 
jeopardy” protection—a right also located within the Fifth Amendment, as well as in more expansive 
provisions like those found in New York law. Put simply, he has no such protection because he hasn’t yet been 
put in “jeopardy” even once. Jeopardy doesn’t attach to a defendant when he is being prosecuted in a second 
jurisdiction unless he has actually already pleaded guilty to (basically) the same crime, or a trial has 
commenced against him. If Bannon’s case is dismissed based on Trump’s pardon, it would be before jeopardy 
attached—therefore no double jeopardy. He remains prosecutable wherever jurisdiction lies for the offense. 

Of course, most defendants don’t receive or aren’t even in the running for a presidential or gubernatorial 
pardon and, accordingly, don’t have to consider these issues. Where the federal/state issue comes into play is 
where both the feds and a state want to prosecute the individual for roughly the same conduct. Generally 
speaking, the Justice Department, by policy and subject to exceptions, holds back on prosecuting an individual 
who has already been prosecuted for the same conduct by state authorities—if they “go there,” they usually 
want to get there first. And states usually don’t try to follow on after a federal prosecution has been tried or 
where the defendant has pleaded guilty. 

Paul Manafort might be the exception. Because anyone who was paying attention knew that Trump might 
pardon Manafort in unseemly circumstances, the Manhattan District Attorney’s office took it upon itself to 
charge Manafort preemptively, even before Trump actually issued his pardon. The DA had an uphill battle 
because New York’s double jeopardy law is much stricter than the federal constitution and the DA’s case 
rested on essentially the same acts for which Manafort had stood trial. As many predicted, Manafort’s 
indictment was dismissed on double jeopardy grounds, and that has now been affirmed by New York’s 
appellate courts. 

What’s the lesson here for Bannon or others? For starters, Trump’s own clock ran out as president before 
jeopardy had attached for Bannon. It would have been far safer for Bannon if Trump had waited until after 
Bannon stood trial, as he did with Manafort. Unfortunately for Bannon, the voters had a different idea. 
Screwups in the drafting of the pardon aside, this was the best Trump could do for Bannon before Trump’s 
power vanished Jan. 20. 

As for others, banking on pardons is a dangerous game. The Justice Department, for good reason, established 
an entire bureaucratic mechanism to determine whether pardon requests have merit and should be 
recommended to the president. Trump, as with so many other things, ran roughshod over that process and 
used his power as he wanted, to pardon not only Bannon and Manafort, but others including Roger Stone, 
Sheriff Joe Arpaio and Al Pirro, the ex-husband of his staunchest Fox News ally, Jeanine Pirro. While he wasn’t 
the first to sidestep the process—others, including Presidents Bill Clinton and George H.W. Bush did so as well 
at the end of their terms—everyone else is an amateur when held up against Trump’s pardon-palooza. 

But here’s the real thing: the Bannon case might prove instructive for all criminal targets (particularly of the 
white-collar variety), even if the possibility of a pardon is out of the question. When a target is facing potential 
or pending criminal charges, counsel must strongly consider the possibility that a defendant can potentially be 
prosecuted by both state and federal prosecutors. It’s not typical for that to happen, but it can. 

The Bannon case should underscore, in an oblique way, that beating a case in a suspect manner (like this 
particular pardon) or gaining a questionable result in one jurisdiction might encourage another jurisdiction to 
strongly consider a second prosecution (if double jeopardy isn’t a bar). In fact, under Justice Department 
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policy, an unvindicated federal interest is an explicit justification to move forward even if someone’s already 
been prosecuted. Going really hypothetical, had Bannon pleaded guilty and gained a lenient sentence in the 
normal course of things, he might not be facing an oncoming investigation from another prosecutor. Criminal 
defense lawyers need to consider a case from all perspectives. 
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