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Biden/Reade: The Dilemma of Whose Ox Is 
Gored 
 
By Joel Cohen 

This is about the predicament in which public officials or candidates find themselves when 
the changing landscape of public events catches them in the crosshairs. It’s also about the 
unofficial oath those who aspire to public office effectively take when they take public 
positions about important current issues. 

his is not about whether Joe Biden is telling the truth, or Tara Reade is. Only two people in 
the world truly know what, if anything, happened between them back in 1993. This is 
about something altogether different. It’s about the predicament in which public officials 

or candidates find themselves when the changing landscape of public events catches them in 
the crosshairs. It’s also about the unofficial oath those who aspire to public office effectively 
take when they take public positions about important current issues. 
 
So consider this scenario: You, a private citizen, were seated with friends at a bar during the 
avalanche of sexual misconduct reports about Donald Trump. You could say—with a perfect 
right—“I believe Trump.” Or “I believe the women, every single accuser.” No real recrimination, 
whether you actually believed what you were saying or were just putting it out there. 
 
Same for Brett Kavanaugh. Your basic right to say—and even if not your honest opinion—that 
Christine Blasey Ford, Kavanaugh’s principal accuser, was an outright liar, simply mistaken or 
somehow delusional. Or rather, that she was totally believable and that: “It happened, period.” 
Yes, taking those positions might offend some on the other side of the divide. As a practical 
matter, though, beyond that, there is no consequence. 
 
Likewise—no consequence—if, in the same conversation, you opined that the accused, as a 
matter of fairness, deserved a “presumption” of innocence. Or if, contrarily, you opined that 
the accusers, no matter how dilatory or inconsistent with earlier accounts, warranted “the 
benefit of the doubt.” As a private citizen—man or woman on the street – you have a perfect 
right to express your opinion. 
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And if later, in polite or impolite discourse with your friends, you totally change that opinion 
about (call it) the “burden of proof” when it comes to allegations against a public figure whom 
you favor and hope to vote for, the same would apply. After all, you might easily blow off your 
friends who call you out on it, cavalierly quoting Emerson: “A foolish consistency is the 
hobgoblin of little minds.” Put otherwise, you’re totally entitled to change your opinion (if only 
based on your personal political views of the individual under the immediate cloud). 
 
But Joe Biden wasn’t sitting with friends in a bar when, in the midst of the Kavanaugh 
confirmation (especially with #MeToo rising), he publicly insisted that Ford “should be given the 
benefit of the doubt.” He was then a public figure and always will be and his views are 
important, especially given his controversial role in the Clarence Thomas/Anita Hill hearings. 
 
Whether or not Biden was already considering a run against President Trump when Kavanaugh 
was up at bat, Biden further declared that “for a woman to come forward in the glaring lights of 
focus, nationally, you’ve got to start off with the presumption that at least the essence of what 
she’s talking about is real, whether or not she forgets facts.” Kind of a silly standard, 
as Maureen Dowd proclaims—and sort of like saying every individual who comes forward 
alleging a crime deserves such a presumption. But it is what it is. 
 
So now, even if Reade’s story was made of whole cloth, Biden is stuck with the predicament of 
his own creation—having articulated the standard for alleged sex wrongdoers on the opposite 
side of the political divide just two years ago. Meaning, for now at least, however Biden wants 
to state it currently, Reade should be “presumed” in the public eye to be telling the truth (or, at 
least what she currently believes is the truth). 
 
Yes, as lawyers might say, it’s a rebuttable presumption, i.e., Biden can defeat that presumption 
based on a full airing of the facts, but the presumption in her favor should remain until then, 
based on his own prior articulation of the standard. Biden has, incidentally, said that he 
won’t attack Reade or her motivations—and he’s stuck with that too. 
 
Truth is, I believe Biden, or at least firmly want to believe him (especially given his opponent for 
the presidency). But Biden, even if he is totally innocent, did articulate his “believe the woman” 
standard. And it doesn’t matter whether he believed there was some “crazy” out there—I’m 
not saying Reade is one—who might one day come forward against him. The risk of a false 
allegation exists for any public official or candidate, however pure he or she might be. False 
allegations are part of the ethos—after all, Barack Obama was provably born in Hawaii, despite 
the utter falsity of what he had to endure about it! 
 
We want our politicians to unflinchingly stake out the positions in which they truly believe, 
even if one day those positions might bite them in the ass. So, this is not about whether Biden’s 
“supporters” are being hypocrites, as some argue. Donald Trump’s base supports Trump 
notwithstanding his own behavior and his constant shift in positions. Biden’s supporters may 
not so quickly tolerate a Biden who shifts on this issue (if he were to do so). Even The New York 
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Times Editorial Board argues for total disclosure on Biden’s part in order to earn the public trust 
on this issue. 
 
This is about Biden, period. The “oath” he has taken to the American people, whether or not 
that oath required that he raise his hand or swear on a Bible, was an oath that is intended to 
identify him as a person of integrity, no matter whose ox is gored. This time he himself is the 
ox—and he’s clearly been wounded in the public eye. He best heals that wound by showing the 
nation precisely who he is—doing everything needed to make certain that all the facts come 
out, however unpleasant the exercise in doing so. 
 
Making sure that there’s full disclosure about a personal thing is often a brazen thing to do. But, 
as the legendary Benjamin N. Cardozo well said: “The timorous may stay at home”! 
 
Joel Cohen, practices white-collar criminal defense at Stroock & Stroock & Lavan. He is an 
adjunct professor at both Fordham and Cardozo Law Schools. He is the author of “I Swear: The 
Meaning of an Oath” (Vandeplas Publishing, 2019). 
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