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When a Prosecutor Responds to an ‘Approach’ 
By Joel Cohen  

In his Ethics and Criminal Practice column, Joel Cohen takes a look at the real ethical question 
of a chief prosecutor having private communications with a defendant’s supporters while a 
case is ongoing.  

criminal target—in this case, a sophisticated consumer of legal services—will typically 
want to retain a criminal lawyer whom he expects to be well-received by the prosecutor. 
Well-received, either because the chief prosecutor or her high ranking assistants know or 

at least know of the lawyer, and because he has a good reputation. Perhaps they’re former 
colleagues. Or the defense lawyer is a former assistant to the chief prosecutor. It makes 
complete sense, right? That is, choose a lawyer whose call will be returned, whose meeting 
request will be honored and who generally has the respect of the office. 
 
No one knows that strategy better than Donald Trump. He, for example, reportedly chose 
lawyers to represent him in the Special Counsel’s investigation such as John Dowd—with a 
good, longstanding relationship with Bob Mueller. Let’s face it, the lawyer who knows the 
prosecutor may get a more favorable audience even if, at day’s end, the result is identical, and 
perhaps should be. 
 
Prosecutors should indeed listen to the criminal lawyer’s pitch no matter the level of their 
experience, qualifications or connections. Defense lawyers, aside from their subjective bias 
when representing a client, often present issues that the prosecutor may not have considered 
when deciding to charge an individual, or when considering how onerous a guilty plea offer 
should be. This is so whether the prosecutor and the lawyer are bosom buddies or bitter 
adversaries from previous combat. Or even if the defense lawyer is a “nobody” who barely 
knows the way to the prosecutor’s office without a roadmap in hand. 
 
But, what about when a chief prosecutor is lobbied by individuals who don’t represent the 
target or defendant, and maybe aren’t even lawyers? Perhaps they are public figures or 
politicians, with an “in”? The controversial Jussie Smollett prosecution (and dismissal) in 
Chicago last year is a case in point—especially given special prosecutor Dan K. Webb’s report, 
to the extent his summary findings are already public, severely criticizing Cook County State’s 
Attorney Kim Foxx’s handling of the case. 
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Recall, amid considerable publicity, Smollett, an actor then appearing in a hit TV show, reported 
to the police in January 2019 that two men had attacked him, poured bleach on him, called him 
racist and homophobic epithets and placed a noose around his neck. But when it turned out 
that the two “assailants” were actually acquainted with and paid by Smollett to stage the 
attack, the worm turned and Smollett himself became the target of and was criminally charged 
in a 16-count indictment by the state’s attorney. 
 
In an astonishing development, and apparently without input from or even heads up to the 
police department that had devoted considerable manpower to charge Smollett, the state’s 
attorney, Kim Foxx, summarily dropped the case against Smollett outright. Foxx wrote an op-ed 
inviting review, and she received it in the form of highly-regarded Winston & Strawn partner 
Daniel K. Webb, who was appointed to investigate Cook County’s local officials. 
 
The complete facts are not 100% clear, but it turns out that state’s attorney Foxx had been 
contacted by Tina Tchen, a former chief of staff to Michele Obama; Smollett’s sister Jurnee 
Smollett, also an actor; and Sherrilyn Ifill, the head of the NAACP Legal Defense and Educational 
Fund. Lots of juice, right? Put aside that Foxx had very publicly recused herself from the 
Smollett investigation. However, she nonetheless continued to receive updates from Smollett’s 
sister. 
 
Interestingly, special prosecutor Webb’s publicized statement of his conclusions—his actual 
report remains under seal—found that Foxx had not been influenced by the attempted 
intercessions on Smollett’s behalf. It seems his finding were somewhat generous to her. What 
he says is that he found no information that Foxx’s communications with (sister) Smollett, 
Tchen or Ifill in any way influenced or impacted how the initial prosecution of the Smollett case 
was initiated or resolved including the decision to dismiss the case, and she had no interactions 
with them after Smollett was charged. These conversations, he reports, did however sharpen 
her concerns about leaks to the public and spurred her to recommend to the police 
superintendent that the case be referred to the FBI. 
 
But—and to the point of this article—let’s look at the real ethical question of a chief prosecutor 
having private communications with a defendant’s supporters while a case is ongoing. The 
American Bar Association’s Criminal Standards for the Prosecution Function give some guidance 
on prosecutors’ dealings with defendants, defense lawyers, witnesses, victims, etc., but not on 
dealings with defendants’ relatives and other interested third parties. The closest relevant 
standard is Standard 3-1.7(f) which says: “The prosecutor should not permit the prosecutor’s 
professional judgment … to be affected by the prosecutor’s personal, political, professional, 
business, property, or other interests or relationships. A prosecutor should not allow interests 
in personal advancement or aggrandizement to affect judgments regarding what is in the best 
interests of justice in any case.” See also ABA Model Rules and NY Rules of Professional Conduct 
8.4(d): a lawyer shall not “engage in conduct that is prejudicial to the administration of justice.” 
 
Webb, himself, references Illinois’ Code 8:4(c): lawyers may not engage in “conduct involving 
dishonesty, fraud, deceit or misrepresentation” and its comment that “lawyers holding public 
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office assume legal responsibilities going beyond those of other citizens. A lawyer’s abuse of 
public office can suggest an inability to fulfill the professional rule of lawyers.” The ABA and NY 
Codes are identical. 
 
Prof. Bruce Green, the Louis Stein Chair of Law and Ethics at Fordham Law School, asked for 
comment by this column about the Standard’s applicability to the Foxx/Smollett scenario, says 
this: 

If Smollett’s sister or Tina Tchen had a relationship with Kim Foxx that they were 
planning to exploit for Smollett’s benefit, and Foxx knew that in advance, then this 
Standard suggests that to avoid being affected by her personal relationship with 
them, she should have not taken the meeting. I assume that, since she 
subsequently recused herself (sort of), she had such a relationship and was 
worried afterwards that it might affect her exercise of discretion. But she may not 
have realized the problem in advance. 
 

Interestingly, Green has less suspicion about Ifill’s interaction with Foxx given that she was 
representing the NAACP in interacting with the prosecutor. And maybe Green’s comments here 
are telling: 
 

There is writing on ‘community prosecuting’ and on ‘prosecutorial accountability’ 
suggesting that prosecutors should care what communities think about their 
exercise of discretion and invite input (although perhaps more in categories of 
cases than in individual cases). If local community leaders are clergy who meet 
with prosecutors on occasions to talk about their charging decisions in order to be 
informed and informative (not to impose pressure), that would not be forbidden 
or even discouraged by any standard. 
 

What lessons are there in all of this? We suspect that most prosecutors in New York would 
pause before granting an audience to a supporter of an accused, unless the supporter is their 
lawyer or an actual witness. But what is a prosecutor to do when contacted? Should she, for 
example, grant an audience or seek the advice of community leaders on a prosecution—such 
as, for example, arrests arising from George Floyd protests, or arguably illegal or trespass-like 
protests over the Governor’s imposing executive orders occasioned by COVID. This particular 
question arises as a result Ms. Ifill’s role in the Smollett case (although we don’t know, with the 
sealed report not yet released, the nature of her interaction with Foxx). 
 
Now maybe the answer would be for prosecutors to have an established policy: If the front 
office, particularly the chief prosecutor, receives a call from an outsider—say, a political figure, 
a community leader a public figure, or simply a well-wisher who is friendly with the chief—the 
caller should simply be referred to the line assistant or her supervisor. That policy would be that 
if the line assistant and her supervisor believe that there might be merit to the front office 
hearing what the caller has to say substantively, they can bring it back to the front office to 
decide whether to fully hear the caller out. That would avoid a public narrative suggesting 
scandal if it comes to appear, as in Smollett, that “pressure” or “influence” came to bare on the 
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resolution of the case. Such a policy certainly would have avoided what happened to state’s 
attorney Foxx. 
 
On the other hand, one might argue, it might be preferable for the front office to be the 
gatekeeper of such (sometimes inappropriate) contacts from outsiders. The front office would 
typically be far more sophisticated in dealing with well-known community activists or 
individuals who might sometimes be considered “agitators.” Such senior officials would be 
better equipped to explain that they don’t make themselves available to discuss particular 
cases, particularly without the participation of the line prosecutor and supervisor. There, of 
course, may sometimes be value in front office personnel having an “open door” policy—
thereby gaining important information that it would not otherwise receive about the office’s 
policy or how its prosecutors are administrating it or conducting themselves. 
 
There is some potential danger, of course, in this latter, seemingly open door policy—viz., the 
Smollett case. Although special prosecutor Webb found that state’s attorney’s office was not 
influenced by approaches made to it from outsiders, the scandal was real, and is hardly over for 
Foxx. 
 
But this is an ethics column. It doesn’t appear that there is something “ethically” wrong with 
the front office opening the door wide to listen to outsiders (wasted time involving potential 
calls from “crackpots,” of course, being a downside in such a policy). That said, however, the 
office will sometimes face an “appearance” problem that tabloids in particular will rush to, 
when the front office later “appears” to have accorded more leniency to a target or defendant 
than it maybe should have, at least according to the media’s perspective—viz. Smollett. This, of 
course, is a price one pays for holding public office. 
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