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Ethics and Litigating a Criminal Case from Afar 
By Joel Cohen  

Joel Cohen, in his Ethics and Criminal Practice column, explores the requirement that lawyers 
use today’s technology effectively, and to their clients' advantage, at every opportunity. 

or the last few months, lawyers—especially criminal defense lawyers—have struggled with 
how long we’ll continue to practice our profession in lockdown, even as the “phases” have 
been slowly implemented. 

 
Criminal lawyers are no different than other people, but their concerns are somewhat 
differently focused: How long until we can look at a client and learn what he really wants—fight 
or yield? How long before we can tell him what we think? How long before we can look the 
judge directly in the eye to better persuade her? How long before we can safely visit an 
incarcerated client? How long before we aren’t forced to make decisions—some small, some 
weighty, some on the spot—without receiving sufficient input from clients who are not 
physically present? 
 
But the “how long” suggests that we’ll be able to delay the client’s case long enough so that 
these questions will become largely moot—until, as the president has said, the virus just 
miraculously disappears. In truth, though, criminal practice continues to proceed in COVID 
times, but with an added handicap: lawyers, defendants, and witnesses will be addressing the 
courts remotely. And, parenthetically, judging remotely can’t be a walk in the park either. 
 
Sure, we still know how to talk to a client; how to argue a motion; how to cross examine a 
witness at a hearing (assuming, as most acknowledge, jury trials are simply undoable). But if we 
have to do those things remotely, it’s quite different. Think about it—there’s no body language; 
no pointing to someone in the courtroom; no putting your hand reassuringly (or just for the 
judge to see) on your client’s shoulder. Yes, our words and even tone may be the same, but 
how we want those words to be received by the players in the drama, including the defendant, 
may well be lost through the computer. Can we communicate the sincerity that we wish to? 
And what if we are Luddites—guilty here—or simply not comfortable communicating through a 
computer screen? 
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I spoke about the ethics of the problem with Professor Bruce Green, Director of Fordham Law 
School’s Stein Center for Law and Ethics, who asks the tough but practical questions: how do 
you develop a relationship of trust; is there a greater confidentiality concern because you are 
not face-to-face (or rather, does your client doubt that confidentiality can exist when you speak 
through technology); how do you communicate with your client during a court proceeding if 
you can’t pass notes (texting is just not the same, and may not even be an available option, 
especially for the incarcerated). And Professor Green asks the real question, beyond the scope 
of this ethics column: will these remote proceedings deny a defendant his Sixth Amendment 
right to effective assistance of counsel? 
 
From a purely ethics perspective, is it enough to “do the best we can,” based on the skills we’ve 
assembled over the course of our careers? Probably not. Not only because it’s simply not the 
best that we can really do; rather, it’s because we may actually be violating core ethical 
principles that may be at stake.  
 
For sure, and now that I’ve awakened your interest, the disciplinary rules don’t address Zoom 
or any other such platform. So, where do we derive our ethical obligation in terms of “zealous” 
Zoom representation? It’s found in Comment 8 to Rule 1.1 of the New York Rule of Professional 
Conduct. Entitled “Competence,” the rule commands a lawyer to provide “competent 
representation,” and cautions a lawyer to not handle a matter he knows or should know he is 
not competent to handle. Comment 8 gets to the heart of this discussion: 
 

To maintain the requisite knowledge and skill, a lawyer should (i) keep abreast of 
changes in substantive and procedural law relevant to the lawyer’s practice, (ii) keep 
abreast of the benefits and risks associated with technology the lawyer uses to provide 
services to clients or to store or transmit confidential information, and (iii) engage in 
continuing study and education and comply with all applicable continuing legal 
education requirements under N.Y.C.R.R.  Part 1200. [Emphasis added.] 
 

Accord, ABA Model Code of Professional Conduct 1.1, Cmt. 8. 
 
While Zoom (and I use the name generically) was barely part of the lawyer’s lexicon before 
March, 2020, the media for such communication—Skype, Webex and Google Meet, for 
example—are now ensconced as part of the “technology the lawyer uses to provide services to 
clients.” What’s more, the lawyer must know how to use these technologies to the client’s 
maximum advantage. And since many attorneys are simply inadequately equipped to do it, we 
may need to hire experts or personnel to help us live up to our duty to zealously represent our 
clients. 
 
Roy D. Simon, Distinguished Professor of Legal Ethics Emeritus at Hofstra and author of Simon’s 
New York Rules of Professional Conduct Annotated, says it well: 
 

In the (hopefully short) era of virtual court, a defense lawyer has an obligation to ensure 
not only that the client’s version of the facts appear in the best light but also that client 
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physically appears in—literally—the best light. The lawyer has to know as much as 
possible about the client’s background (prior arrests, convictions, bad acts, etc.), but 
also about the client’s literal “background” when the judge and prosecutors in, say, in a 
hearing or even a nonjury trial, see the client on the virtual platform. This means 
controlling as much of the client’s appearance on Zoom as possible. 

 
Lawyers sometimes buy a client a new suit for a court appearance. In the virtual age, the 
lawyer may need to invest in the right video equipment (especially a high quality 
microphone and camera) and may need to ensure that the client appears in the best 
setting possible. 
 

In our new technological world, each courtroom appearance—and certainly each trial—
becomes akin to a documentary film (or, in some instances, a reality show). And even when a 
documentary is made, there is lighting, camera angles, sound, background. What about body 
position, eye contact and verbal behavior? A quick internet search shows that at least one law 
firm has seriously considered these issues, see Holland & Hart, “From the Courtroom to the 
Zoom Room” and articles therein. All of these factors now impact each of our court 
appearances. And you are working a tough crowd—a judge, a prosecutor and, possibly, a jury. 
Does that mean you have to hire professionals to “stage” your and your client’s 
appearance?  Maybe. 
 
And so we spoke with one of the professionals—there are, of course, others—who have taken 
the reins. Joshua Louis Simon of Spinach Pie Productions, who worked with a virtual panel for 
the Innocence Project early in the COVID lockdown, also works with clients and witnesses, 
guiding them, and lawyers, through how to handle this new world. Indeed, he even developed a 
kit with a studio quality LED light, a high-end HD camera, and a professional microphone. 
 

You have to be attuned to the way in which body language and appearance can affect a 
judge, jury, and the public. We’ve worked with Hollywood actors who have experience 
being on camera, but not being the camera operator, lighting designer, and sound 
engineer. And we’ve worked with high-school kids who are very tech savvy, but don’t 
have experience being on camera. Providing them with the right technology and expert 
preparation and training not only makes them look better on-screen, but makes them 
comfortable and confident with the technology so they can get their message across 
more effectively now that we have all become full-time on-camera performers. 
 

A thousand years ago, and certainly before all of this “technology crap” (as some of we coaxial-
aged might call it), I was, in an actual courtroom, arguing a motion to quash a trial subpoena 
directed to my client by the defendant’s lawyer. On the bench was Southern District Judge 
Constance Baker Motley—a tough customer under the best of circumstances. I simply wasn’t 
getting my point across. Almost ready to take my seat and throw in the towel, I saw a 
blackboard out of the corner of my eye, and asked her permission to use it. I quickly drew a 
graphic diagram of the point I was trying to make—a display that would have scared Picasso. 
The diagram was lousy and amateurish to be sure, but it made my point far better than my oral 
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argument did. I saw the proverbial lightbulb go on above Judge Motley’s head. She understood 
what I could not quite articulate orally, and she quashed the subpoena! It was the best 
demonstrative act I have ever performed in a courtroom. It saved my client from disclosure of 
his invaluable trade secret that would have devastated his business. He calls me still to thank 
me. 
 
This was probably 30 years ago. We were in person. I saw the judge’s eyes roll and I knew I had 
to sit down or risk an irritated judge. But I got lucky with an idea, because we were there, in 
person, and I saw an old-school blackboard begging for my attention. Whether remotely or in a 
courtroom, just imagine what I could do today to make my point graphically with the 
technology that is now available, even if I’m nowhere near a courtroom or the judge? Or, 
indeed, as Professor Simon basically says regarding what I should or even must do today if I’m 
paying the least bit of attention to my ethical responsibilities. (Think about it: I was watching a 
Yankees game on TV the other night and the right field stands were visibly “loaded with live 
people,” when I knew that there were actually no people there!) 
 
The requirement—and it is a requirement—that lawyers use today’s technology effectively, 
helps us substitute astute use of Zoom for the age-old advantage of “being there.” We have an 
ethical duty to use technology to our client’s advantage at every opportunity. In pandemic 
times, as a matter of pure legal ethics, we need to think outside the box and bring the right 
professionals or personnel on board so we can be as “zealous” on Zoom as we are in person. 
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