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When the Criminal Attorney Self-Appoints To Tell All 
By Joel Cohen and James L. Bernard 

In this Ethics and Criminal Practice column, Joel Cohen and James Bernard discuss a late attorney's recent 
book and its implications for the attorney-client relationship. 

man on trial faces serious criminal charges. His freedom hangs in the balance, and so he throws all 
caution to the wind. White-collar lawyer? Who needs that? So, he chooses what he calls a “no-collar” 
lawyer: presumably, the kind of lawyer depicted in movies who would do anything for his client in order 

to win. And likely, if necessary, that lawyer would be willing to go down trying, along with his client. 

The late Peter DeBlasio, it seems, may have been just that type of lawyer. In his book, self-published shortly 
before he died last year that has just recently come to light, “Let Justice Be Done,” he tells this: The criminal 
defense he raised in 1975 to defend one of the high profile kidnappers of Sam Bronfman II, son of the 
legendary businessman and philanthropist Edgar Bronfman, was actually guilty as charged. Indeed, Bronfman 
was not, as DeBlasio had adamantly (and successfully) maintained at trial, the “ringleader” of the conspiracy, 
or even the homosexual lover of his client. And DeBlasio’s defense that Bronfman wasn’t kidnapped at all was 
also totally false. 

Put aside the very questionable issue of presenting to a court and jury a totally fabricated defense (even if the 
client didn’t testify), DeBlasio, perhaps in an attempt to expiate his “sin” shortly before his death, chose to do 
something unusual indeed. He basically betrayed his client’s confidences by revealing to the public the dirty 
little secret that had been safely hidden in an attorney-client confessional for some 45 years—the truth. This, 
of course, when the case was long over, when the injustice of the client’s acquittal on kidnapping charges 
couldn’t be rectified, and even though Bronfman has lived ever since under the cloud of being accused of 
being the homosexual “mastermind” of his own kidnapping. A “no-collar” lawyer, indeed! 

The issue raised here, though, is only partly about the damage done to Bronfman. Instead, it’s also oddly 
about the damage done to Bronfman’s actual kidnapper—DeBlasio’s criminal client whom he tells us was 
actually guilty of the crime of kidnapping. So even though the client is guilty, he is nonetheless victimized by 
his own lawyer. That is because DeBlasio apparently concluded that, with his own death impending and with 
nothing that could be done by the discipline authorities to impair his license to practice law anymore, why 
not? Almost a Shakespearean plot in some ways—except that DeBlasio didn’t write nearly so well and this 
story isn’t fiction. 

Let’s begin with Swidler & Berlin, 524 U.S. 399 (1998). There, Independent Counsel Ken Starr, investigating the 
Clintons, subpoenaed the confidential attorney-client notes of James Hamilton, the attorney for White House 
Counsel Vincent Foster Jr., a Clinton friend (and possibly more), who had committed suicide. Hamilton resisted 
compliance up to the Supreme Court—there, successfully. 
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Yes, Swidler resolved (6-3)—for purposes of federal law only—that the attorney-client privilege survives a 
client’s death. Still, as with many things in law, that general statement is subject to exception, caveat and 
qualification. We begin with the dissent—of course without the force of law, but perhaps with the force of 
influence. Justice Sandra Day O’Connor, joined by Justices Antonin Scalia and Clarence Thomas, clearly 
articulated the limits the dissenters saw in the rule just announced by the court: “Although the attorney-client 
privilege ordinarily will survive the death of the client, I do not agree with the Court that it inevitably precludes 
disclosure of a deceased client’s communications in criminal proceedings. In my view, a criminal defendant’s 
right to exculpatory evidence or a compelling law enforcement need for information may, where the 
testimony is not available from other sources, override a client’s posthumous interest in confidentiality.” 

This summary captures a seemingly endless source of scholarship and commentary about whether the 
absolute rule announced in Swidler is really a good idea after all. Primarily, these take two forms: (1) state 
court decisions and (2) ethics scholarship/commentary. Regarding the latter, importantly, Swidler announced 
a rule of evidence, whereas state ethics rules can be different. So let’s explore this landscape further, and see 
whether it applies to DeBlasio’s “confession.” 

New York’s Rules of Professional Conduct provide that an attorney may disclose a client’s confidential 
information, including information protected by the attorney-client privilege, “to prevent reasonably certain 
death or substantial bodily harm … .” Rule 1.6(b)(1). Comment [6B] makes clear that “[w]rongful execution of 
a person is a life-threatening and imminent harm under subparagraph (b)(1) once the person has been 
convicted and sentenced to death.” Now, this exception doesn’t depend on whether the client has died—it 
applies even if the client is still alive. We begin here, however, because this is often viewed as the 
quintessential example of when an attorney should be allowed to disclose confidential information, to save 
the life of someone wrongfully convicted. As Justice O’Connor described it: “a criminal defendant’s right to 
exculpatory evidence.” 

After noting this exception, in 2010 the New York City Bar Association proposed a further rule change that 
would go one step further and “would permit the disclosure of a client’s confidential information to prevent or 
rectify the conviction of an innocent person—but only after the death of the client who imparted the 
confidential information.” As the Report noted, this recommendation followed similar rule changes in 
Massachusetts and Alaska, and a decision by then U.S. District Judge Denny Chin granting habeas relief for two 
incarcerated individuals based in part on testimony from an attorney after the attorney’s client’s death that 
the two defendants were in prison for a murder to which the attorney’s client had confessed. See Morales v. 
Portuondo, 154 F. Supp. 2d 706 (S.D.N.Y. 2001). 

In New York state court, People v. Vespucci, 745 N.Y.S.2d 391, 395 (Nassau Cnty. Ct. 2002), is widely cited 
because it surveys the legal landscape on this issue and addresses the competing legal standards. Two 
defendants were being tried for murder; one’s attorney told the other’s that he possessed potentially 
exculpatory information, but that this information was protected by the attorney-client privilege, even though 
his client had died. The court held a hearing to determine whether to issue an order compelling the attorney 
to disclose the confidential information. 

The court considered five different approaches regarding whether the privilege survived the client’s death: (1) 
the privilege passes to the heirs, who are free to waive; (2) the privilege temporarily survives and ceases to 
exist when the client’s estate is finally distributed and the personal representative is discharged; (3) the 
“extreme minority viewpoint” that the privilege ceases when the original holder dies; (4) the Swidler approach 
that the privilege survives death; and (5) a balancing approach, exemplified by the Pennsylvania Supreme 
Court’s decision in Cohen v. Jenkintown Cab. Co., 367 A.2d 689, 692-94 (Penn. 1976). Cohen balances these 
factors: (1) the import that the disclosure would have had on the client’s daily life; (2) whether the disclosure 
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would likely lead to liability for the client or his estate; (3) whether disclosure would blacken the memory of 
the deceased client; and (4) the need for the testimony must be clearly established by the moving party. 

The court found that no New York case had applied the first three theories, but that New York courts had 
taken both the Swidler absolute and the Cohen balancing approach. Applying the balancing approach and 
looking at admissibility issues as well, the court held that under either approach it wouldn’t pierce the 
privilege. 

Given all that background, how does counsellor DeBlasio fare? The ethics exceptions noted above, and the 
various rules and cases relied on by the City Bar, all concern situations involving wrongful conviction. Here, 
though, DeBlasio’s client was acquitted of the most serious charge. Accordingly, the standard reasoning—i.e., 
the privilege should yield to prevent the grave injustice of convicting an innocent person – doesn’t apply. 

But should it? In a recent New York Times article about DeBlasio’s book (“A Lawyer’s Deathbed Confession 
About A Sensational 1976 Kidnapping,” Alex Traub (Aug. 18, 2021), Sam Bronfman is quoted as saying this: “In 
a case like this, the victim gets put on trial and yet he has no means of making a defense.” In many ways, 
wasn’t Bronfman wrongfully accused in a court of law of having staged his own kidnapping along with his lover 
in order to extort his father? As the prosecutor observed, “[i]t poisoned the atmosphere forever for Sam,” 
adding that Bronfman “will forever be tagged with that allegation.” The allegation that Bronfman and his 
kidnapper were in fact lovers carried an extra sting for Bronfman in those days, as the prosecutor also recently 
noted. Accordingly, the prosecutor decided that because “the topic of homosexuality was so taboo,” directly 
challenging the claimed affair would be pointless. 

Bronfman is right. Like many victims he was himself put on trial, much like a defendant. And in the court of 
public opinion (especially then), he was “convicted” of having engaged in an egregiously bad act. Of course, 
Bronfman didn’t face potential incarceration. Nonetheless, as the Times article speculates, one will never 
know the impact the trial and verdict had on Bronfman’s relationship with his father and family and how, even 
more broadly, it impacted his life. Strictly speaking, the Cohen factors don’t limit application of the balancing 
approach to circumstances involving the wrongfully incarcerated. And though he never spent a day in jail, 
Bronfman suffered a similar fate that was appropriately lifted by DeBlasio’s “confession.” 

Now, of course, anyone would be totally sympathetic to Bronfman: at first he’s kidnapped, and then he’s 
horribly defamed at trial—forever, in many ways. Nonetheless, consider his kidnapper, Dominic Byrne, who 
was already dead when DeBlasio wrote his self-adulatory autobiography saying that Byrne was guilty of 
everything, but that he managed to pull off an acquittal on the most serious kidnapping (potentially life-
imprisoning) charge. 

Still, what does this all mean for a future criminal defendant who expects his lawyer to take his secrets to the 
grave? What DeBlasio did, putting forward a totally bogus defense although Byrne didn’t testify, certainly 
remains questionable. But, although Bronfman surely deserved the ultimate “exoneration” he received from 
DeBlasio, and even though it came way too late, the next Byrne, whatever his crime, may be extremely skittish 
about admitting to his lawyer that he is actually guilty of the crimes charged. After all, the goal of encouraging 
full disclosure to their attorneys by clients is what attorney client confidentiality is really all about. 

Whatever his motive, although DeBlasio may have finally done considerable good for Bronfman through his 
tell-all, he may have also impaired the benefits of the attorney-client relationship for many others down the 
road. 

On the one hand … and on the other … 
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