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'The Authority of the Court and the Perils of Politics' 

By Joel Cohen 

He’s not writing for Slate, Politico, the New York Times or even the Federalist Society intending to provide 

the reader with a “scoop”, or intending to move the public to his way of thinking. Rather he’s a jurist who 

explains his craft, and how he, along with his colleagues and predecessors, have dealt with the continuing—

sometimes, earthshaking—issues that have confronted the Court. 

ustice Stephen Breyer, perhaps almost defiantly, tells the New York Times in an interview that it’s not as if 
he (or the other eight justices) is living on Pluto. 

Meaning, he’s starkly aware of the ongoing debate over whether he should resign from the court—knowing 
that if he retires too late (or worse) the wily Kentucky Mitch will be positioned to do to a Biden-nominee what 
he successfully did five years ago to President Obama’s final Supreme Court nominee, Merrick Garland. That 
is, kill it! 

At the same time, the Justice would have to be living on Mars (yes, closer than Pluto) if he thinks that those 
purchasing his brand new slender volume, “The Authority of the Court and the Perils of Politics,” haven’t 
snatched it up expecting to find overt or even embedded clues for his Supreme Court “retirement” plan 
somewhere in his brilliant prose about the Court. Can’t find it? Maybe it’s buried in a page 82 footnote? He 
does, incidentally, say without using the phrase, that he opposes a current “court-packing” proposal designed 
to make the Court more balanced and defeat what McConnell managed to accomplish in confirming 
Kavanaugh and Barrett (“Structural change represents a temptation better resisted”). Maybe there’s a clue 
somewhere there? 

And indeed, too, a reader might be looking for what Breyer thinks his successor might mean to the Court if 
President Biden gets to choose. Or if, instead, the strategically resolute McConnell, working with a Republican 
president, will garner the needed votes. Nope, there too. 

Authority is actually Breyer’s edited version of his 2021 Scalia Lecture at the Harvard Law School. One 
accordingly wonders what Justice Scalia, a seemingly polar opposite on the Court, would have had to say 
about Breyer’s thinking. We’ll have to find that elsewhere too. Breyer’s book, also worth noting, is not a tell-
all. There’s no “McConnell screwed us over—twice.” Or “Thomas and Alito are doctrinally closed-minded.” Or 
“Today’s orators ain’t any kind of Daniel Webster.” 

Now, no one would expect Breyer to actually say that he himself would want his successor (or would have 
wanted Justice Ginsburg’s) to be of like judicial mindset—at least while he still sits on the Court. Maybe that’s 
the stuff of post-retirement volumes (unless, of course, the writer had been the more no-holds-barred Scalia 
himself). And no sitting justice would say—maybe “admit” is the better word—that presidents select justices 
that are (at least hopefully) in virtual alignment with the “political” thinking of the nominating president. Say, 
for example, on issues of the day such as abortion, affirmative action, religious freedom, affordable care. 
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The truth is, Breyer addresses the point adroitly: “If political groups support, or a president appoints a justice 
whose jurisprudential philosophy will, they believe, advance some political agenda in the long run, so be it. To 
a judge, that would be a recipe for frustration. Judicial philosophy is not a code word for politics.” 

Still, what does that mean—that a justice might be “frustrated” to believe that the president chose her 
because he believed she would follow his political goals? Possibly. Still, the likelihood is that she will 
nevertheless follow them even without the need for litmus tests simply because her “philosophy” is in sync 
with the president’s political goals going in. That’s why he nominated her, and that’s probably the way it 
should be. Scalia, parenthetically, would probably have easily agreed with that (at the very least over a beer). 

Even though Justice Breyer separates the two—“political goals” and “philosophy”—and even though there are 
many critical instances of justices deciding cases against the presidents who appointed them, presidents can 
usually count on their appointees, can’t they? That’s the case even though every justice (and lower court 
federal judge) disdains being labeled by the names of their appointing presidents. And it’s the same reason 
why Justice Breyer himself would ideally want his successor to share his views—whether one calls them 
“political” or “philosophical.” He might call it a commonly-held “philosophy.” Still, at the end of the day, it’s 
really about the result, isn’t it? Too cynical? 

Justice Breyer talks, for example, about Bush v. Gore in which he dissented. But is he realistically saying that 
Democrat-appointed justices, including Breyer, had the same philosophy as one another and that, and that 
alone, is why they voted against Bush? And why the Republican appointees, except for Justice Stevens, voted 
the other way? 

This is not intended to be critical of Justice Breyer’s offering. The Justice’s lecture, now book, is designed to 
describe how the Court has successfully, with some exceptions, been able to deal with and weather difficult 
cases in turbulent times over its history—Marbury v. Madison, Worcester v. Georgia, NLRB v. Jones & Laughlin 
Steel Corporation, Brown v. Board of Education, Bush v. Gore, Korematsu v. U.S., Youngstown Steel, and 
others. And he has done so without employing the overly legalistic analyses of typical law review articles—he’s 
no jurisprude here. 

Importantly, too, he’s not writing for Slate, Politico, the New York Times or even the Federalist Society 
intending to provide the reader with a “scoop”, or intending to move the public to his way of thinking. Rather 
he’s a jurist who explains his craft, and how he, along with his colleagues and predecessors, have dealt with 
the continuing—sometimes, earthshaking—issues that have confronted the Court. To his credit, Justice Breyer 
never tries to tell us why his decisions or even his way of thinking are right. 

Here, though, most valuably about the rule of law, the Justice reminds us that Alexander Hamilton told us 
early on that the Court has neither “the power of the sword nor the purse.” Meaning, the Supreme Court has 
never, in itself, had the power to enforce its judgments. 

To underscore this, he refers notably to the Court’s 1832 decision in Worcester v. Georgia. There, a Cherokee 
tribe lived in Northern Georgia on land that had been granted them by treaties. When gold was later 
discovered there, Georgia took control of the land. The Cherokees sued and the case reached the Supreme 
Court where they prevailed. The state of Georgia simply ignored the Court’s decision. What would President 
Andrew Jackson do to rectify the situation? Nothing: “John Marshall has made his decision. Now let him 
enforce it.” Beyond that, incredibly, federal troops were called in to chase the Cherokees from Northern 
Georgia all the way to Oklahoma—along the so-called Trail of Tears. Not a happy omen for the viability of the 
Court’s judgments going forward. 

Breyer tells us, though, that what occurred in Worcester so early in the Republic fortunately hasn’t been the 
overall history of the Court over the past nearly 200 years. Even though significant numbers of Americans have 
often disagreed with the Court’s decisions—most notably in recent times in Bush v. Gore—the Court’s 
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judgments and the rule of law have been complied with without the need for gunfire to enforce them. And, 
parenthetically, even though FDR urgently wanted to pack the Court when it struck down major portions of his 
New Deal legislation, he didn’t venture anywhere near where Andrew Jackson did. He tried to pass legislation. 
Hardly the same thing. 

And so, as Justice Breyer makes clear, even the partisan nature of politics nowadays hasn’t negated the rule of 
law. To that end, he employs Vice President Gore’s famous comment in 2000 immediately following his 
monumental loss of the presidential election to George Bush. Put simply, in Gore’s words: “Don’t trash the 
Supreme Court.” 

Justice Breyer’s writing is intended to help bolster the reader’s confidence that the Court will continue to see 
the rule of law enforced (even if, as he acknowledges, its decisions are occasionally mistaken, sometimes 
perhaps misguided, in applying it). While the Justice is very persuasive, readers will have to decide for 
themselves. 

That said, what would Justice Breyer say about all this, off the record over a few beers, with a confidant asking 
him very imposing questions about the Court? 
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