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Chiseling at the Wall of Grand Jury Secrecy

By Joel Cohen 

Unless remedial steps are taken to patch the hole in grand jury secrecy chiseled open by Emily Kohrs, the 
forewoman for a grand jury in the Trump election hoax case before a Georgia court, great risk exists that 
grand jurors around the country will conclude that if she did it, they too can wherever in America they 
might be impaneled, our columnist writes.

Emily Kohrs!

There—I’ve given her a few more minutes of fame that she doesn’t deserve.

You never heard of her before. Nor will you again after former President Donald Trump tries to exploit her 
foolishness, as well he strategically should, to help defeat a possible indictment of him—even though he’ll 
likely be unsuccessful. Unsuccessful, largely because oddly Georgia “special” grand juries don’t indict—they 
only recommend indictments.

Yes, Kohrs is the former forewoman of the Georgia grand jury that has apparently recommended that the 
Atlanta district attorney indict a number of members of the Trump election hoax coterie—maybe Trump 
included.

She stopped just short of saying precisely who ended up in the jury’s crosshairs in her arguably seductive TV 
interviews, after which the interviewers and anchors astonishingly giggled over what they had just gotten out 
of her, not even trying. Only the likes of Kramer and a bowl of popcorn were absent from the spectacle.
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When first watching any of her many TV interviews, most lay viewers probably concluded that her conduct and 
manner were basically moronic. From the perspectives of having been a long-time prosecutor and now a 
criminal defense lawyer for many years, however, my reaction to her was unambiguous outrage arising from 
both ends of the spectrum of my career.

I reflexively would have opted to prosecute or at least demand that the court hold her in contempt for her 
tangibly invasive statements about what occurred, or maybe did, inside the grand jury room. Invasive is exactly 
the word or it.

If the grand jury were venued in a federal court or in New York or most states around the country she very 
likely would indeed be punished in a very compelling way—perhaps by contempt prosecution.

Looking at the Georgia grand jury handbook that contains the oath Georgian grand jurors take and the 
instructions given to her jury by the judge presiding, however, she appears to not have violated Georgia law. It 
requires only that jurors “shall keep the deliberations of the Grand Jury secret unless called upon to give 
evidence thereof to some court of law of this State.” Yes, apparently just deliberations.

Truth told, she did everything but specifically discuss deliberations (although she may actually have gone over 
the line here and there), while teasing the public regarding who testified and the likely outcome for the grand 
jury’s targets—without specifically naming them. If Trump is indicted, he will definitely use Kohrs’ spectacle to 
try to defeat the case against him, a strategy to which he has already given voice.

Even though, and especially because, Georgia will do nothing to Kohrs except maybe continue to laugh 
uproariously at her bizarre persona, Kohrs has definitely created a chink in the armor of grand jury secrecy, 
designed in 1215 to be a “shield” for the accused and those under investigation, not a platform for the “15 
minutes” wannabes.

Think about it. Unthinking grand jurors nationwide—there are unfortunately too many, particularly inasmuch 
as there is no meaningful voir dire for grand jurors—will see her (likely) unpunished conduct as inviting their 
own if they sit on an investigation that engages public attention. Such potential jurors gone rogue, for example 
in New York, might decide on the basis of the Kohrs extravaganza that what works in some venues below the 
Mason Dixon might work elsewhere too.

Not true, though. The New York Grand Jury Handbook, for example, says that “everything [yes, ‘everything’] 
that happens in the grand jury room is secret … grand jurors may not discuss anything that occurs in the grand 
jury with anyone other than the members of the jury, the prosecutor or the judge, if necessary. Any discussion 
about the case by grand jurors must occur only in the grand jury room.”

Beyond that, “no one may talk to a grand juror about the jury’s work.” The quoted language isn’t fine print—
it’s a straightforward warning against exactly what Kohrs did in Atlanta if replicated by a grand juror in New 
York.

To be sure, few grand jurors will ever sit on cases with the potential seriousness and consequence of the 
Atlanta investigation. They may, nonetheless, sit on cases involving immense public interest with the potential 
for interest by CNN, Fox, MSNBC and the like, not to mention the print media.

Unless remedial steps are taken to patch the hole in grand jury secrecy chiseled open by Kohrs, great risk exists 
that grand jurors around the country will conclude that if she did it, they too can wherever in America they 
might be impaneled (even though they would likely be wrong in most jurisdictions).
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By the way, if the state of affairs caused by Kohrs is left uncorrected, there may even be a potentially greater 
risk. Perhaps grand jurors who voted against a defendant’s indictment—a grand jury’s vote to indict a 
defendant needn’t be unanimous—may conclude that as long as talking to the press is acceptable (as in Kohrs’ 
case), that it’s also perfectly legal and proper to contact the indicted person or his lawyer and tell him “stuff” 
that occurred in the grand jury chamber.

Do we really need that kind of thing? Just imagine a grand juror, after the jury’s term ends, communicating to 
a mafioso who has been indicted, that Joe Blow testified against him under a grant of immunity. Joe, clearly, 
might not live long enough to testify at trial!

Occasional commentators argue for making grand jury proceedings open to the public. Kohrs’ conduct is just 
one reason why that’s a bad idea. Georgia needs to clean up its own law, and mess.

More important though, on a national scale and given that defense lawyers have no role whatsoever in 
impaneling grand juries, judges and prosecutors around the country when selecting grand juries, particularly 
in high profile investigations, need to be unyieldingly vigilant describing the importance of secrecy about 
absolutely “everything occurring in the grand jury.”

A number of TV journalists have smilingly offered in reaction to Kohrs: “I’ve covered the courts for a long time. 
I’ve never heard of anything like this happening before.” Indeed, no one has!

Let’s stop it from happening again.

Joel Cohen practices white-collar criminal defense law at Stroock & Stroock & Lavan. He is a former state 
and federal prosecutor and is the author of “Blindfolds Off: Judges on How They Decide” (ABA Publishing, 
2014), and is an adjunct professor at both Fordham and Cardozo Law Schools.
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