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Whose Free Speech Was the Stanford Protest Really 
About?

By Joel Cohen 

Let him speak, and then speak out against it—and, if necessary, against him. If his thoughts are so odious, 
their odiousness will quickly become apparent to thinking people—that is, if your thoughts are better.

There are two sides to every story—no, actually three. The third being closest to truth.

I co-teach a class at both Fordham and Cardozo Law Schools on “judging.” We invite a guest judge each week 
to talk about their craft, typically through the prism of a particular and oftentimes controversial case they 
decided.

The rule of omerta applies—whatever is said in the class by the judge stays there in order to promote 
maximum open-thinking and candor on the judge’s part. Judges from both ends of the judicial spectrum—
conservative and progressive—participate, often surprising even we hard bitten professors with the range of 
their judicial positions. I’m confident too that, sometimes, a judge’s uninhibited thoughts on a particular 
issue might severely offend a student.

Candor often does offend—although it typically tends to open minds to new possibilities and ways of 
thinking. That is, even on the boiling-over issues du jour. Parenthetically, as candid as many of these judges 
are, I often wonder if the level of candor would be even greater were the class held at a bar on a faraway 
island after the judges retired—in vino veritas being the order of the day.
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Indeed, candor is critical to intellectual widening. Still, if any student, even the best of them, had the temerity 
to lash out in class in protest of a guest judge’s candidly-expressed thinking and actually heckle the judge, he 
or she would promptly and politely (if necessary, not-so-politely) be asked to leave. Time and place, after all!

Yes, probably, supporters of the protesting student(s) would encourage the law school’s discipline of the 
offending professor who booted the student, but that’s a potential price that academics must be prepared to 
accept nowadays as part of the cost of doing business in a free society. (Mind you, happily, this has never 
occurred with us).

Stanford University is seriously different.

There, the Law School’s Federalist Society chapter invited Judge Stuart Kyle Duncan of the U.S. Court of 
Appeals for the Fifth Circuit to speak. Duncan, a Trump appointee, has a particularly conservative bent 
regarding LGBT rights, COVID-19, immigrants, gun rights and Twitter.

But Duncan was an invitee. Unquestionably, if students wanted to aggressively protest against the judge 
outside the school building with placards and bullhorns that would have been perfectly within their right—and 
a right that should be boldly enforced.

They did something radically different, though. Watching the video of the event, one can easily see that the 
protesters literally hijacked the event and simply wouldn’t let the judge speak. They were protesting his right 
to speak at all, not simply his positions or judicial philosophy—part of a broader anti-democratic and anti-free 
speech pattern on university campuses that suppresses free speech. When order was finally restored, they 
conspicuously, although quietly, left the auditorium, which was also their right as protesters. Significantly, 
though, this occurred at a law school—these students hold the future of the First Amendment in their hands!

I’m no apologist for Duncan or his strident way of thinking on these controversial issues of the day. And, to be 
sure, he too behaved badly in some degrading comments he made about the protesting students in the wake 
of their conduct.

Get this, though: the judge was asked by an associate dean—curiously, the dean of diversity, equity and 
inclusion who presided during the protest—if he didn’t realize that it was he who had effectively incited the 
mob given his way of thinking and rulings about these provocative issues that currently face the courts. So 
much for diversity of thought!

People carried signs across the South in the wake of Brown v. Board of Education calling for Chief Justice Earl 
Warren of the U.S. Supreme Court to be impeached. But he wasn’t accused of inciting mob action because of 
the court’s decisions, as Duncan was accused here.

Nowadays, speakers and would-be speakers are shouted down on campus, being told that there is no place for 
them there. It’s become about “I don’t like your ideas, so therefore you’re not allowed to speak because I feel 
threatened in ‘my safe space.’” Is this good for democracy? Have we taken the right to protest too close to the 
edge supposedly in the name of the protesters’ First Amendment freedoms?

True, if you don’t like what a judge (or anyone) thinks or says in his opinions, you have the unambiguous right 
and ability to deal with it. But, again, time and place. And, even more so, manner!

Let him speak, and then speak out against it—and, if necessary, against him. If his thoughts are so odious, their 
odiousness will quickly become apparent to thinking people—that is, if your thoughts are better.
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What kind of lawyers will these Stanford protesters become if they can’t recognize that simple truth—
especially if they believe, as they seem to have here, that one’s right to free speech means the right to 
actually drown out the other guy’s speech?

The opinions expressed in this publication are those of the author. They do not purport to reflect the opinions or 
views of the Firm or its attorneys at large.

Joel Cohen is senior counsel at Stroock & Stroock & Lavan, and is the author of “Blindfolds Off: Judges On 
How They Decide” (ABA Publishing, 2014). He is an adjunct professor at both Fordham and Cardozo Law 
Schools. 
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