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U.S. Department of Labor Proposes 
Amendments to “Investment Duties” 

Regulation to Address ESG Investments

David C. Olstein, Austin S. Lilling, Brian A. Friederich,  
Abbey L. Keppler, and Bruce D. Gallant

The authors review a proposed regulation by the U.S. Department 
of Labor that would amend a current regulation addressing how 
plan fiduciaries may satisfy their obligations under Title I of the 
Employment Retirement Income Security Act of 1974, as amended, in 
connection with the investment of plan assets.

The U.S. Department of Labor (“DOL”) has published in the Federal 
Register a proposed regulation (the “Proposed Regulation”) that 

would amend a current regulation addressing how plan fiduciaries may 
satisfy their obligations under Title I of the Employment Retirement 
Income Security Act of 1974, as amended (“ERISA”) in connection with 
the investment of plan assets (the “Investment Duties Regulation”).

The Proposed Regulation would codify prior DOL sub-regulatory guid-
ance that ERISA plan fiduciaries are required to make investment deci-
sions based on financial considerations and not environmental, social 
and corporate governance (“ESG”) or other “non-pecuniary” objectives.1

The DOL was prompted to issue the Proposed Regulation due to its 
concern “that the growing emphasis on ESG investing may be prompting 
ERISA plan fiduciaries to make investment decisions for purposes distinct 
from benefits to participants and beneficiaries and defraying reason-
able expenses of administering the plan.”2 Comments on the Proposed 
Regulation were due by July 30, 2020, with the amendments becoming 
effective 60 days after publication of a final rule.

The authors, attorneys with Stroock & Stroock & Lavan LLP, may be con-
tacted at dolstein@stroock.com, alilling@stroock.com, bfriederich@stroock.
com, akeppler@stroock.com, and bgallant@stroock.com, respectively.
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PRIOR DOL GUIDANCE ON ESG INVESTMENTS

In the preamble to the Proposed Regulation, the DOL reviewed its 
prior guidance with respect to ESG investing, noting a common theme 
that the “paramount focus of plan fiduciaries must be the plan’s financial 
returns and risk to participants and beneficiaries.”3

The DOL first comprehensively addressed ESG investments (then 
referred to as “economically targeted investments”) in Interpretive 
Bulletin 94-1(“IB 94-1”).4 The DOL explained that its objective in issuing 
IB 94-1 was to confirm that economically targeted investments were “not 
inherently incompatible with ERISA’s fiduciary obligations,” provided 
that such investments had “an expected rate of return commensurate to 
rates of return of available alternative investments with similar invest-
ment characteristics. . . .”5

Under IB 94-1, plan fiduciaries could consider non-pecuniary factors 
only when choosing between investments with comparable risks and 
rates of return.6 In subsequent guidance, the DOL confirmed that ESG 
factors may also be considered to the extent they have an economic 
component, but cautioned that such factors should only be treated as 
economically relevant if they would be treated as material economic 
considerations under generally accepted investment theories.7

PROPOSED CHANGES TO INVESTMENT DUTIES 
REGULATION

The Investment Duties Regulation, issued in 1979, provides that an 
ERISA plan fiduciary will satisfy its duty of prudence in connection with 
the selection of plan investments by giving “appropriate consideration” 
to those factors that “the fiduciary knows or should know are relevant to 
the particular investment” and acts accordingly.

Under the Investment Duties Regulation, such factors include, but are 
not be limited to:

• The diversification of the plan’s investment portfolio;

• The liquidity and current return of the plan’s investment port-
folio relative to the plan’s anticipated cash flow requirements; 
and

• The projected return of the plan’s investment portfolio relative 
to the plan’s funding objectives.

The Proposed Regulation would supplement the Investment Duties 
Regulation by incorporating provisions addressing ERISA’s requirement 
that a plan fiduciary discharge his duties solely in the interests of plan 
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participants and beneficiaries and for the exclusive purpose of providing 
benefits and defraying reasonable administrative expenses.

The Proposed Regulation provides that a plan fiduciary’s evaluation 
of an investment must be based solely on pecuniary factors and that a 
fiduciary may not sacrifice investment returns or accept additional risk 
in order to promote a public policy, political or other non-pecuniary 
goal. The term “pecuniary factor” is defined in the Proposed Regulation 
as “a factor that has a material effect on the risk and/or return of an 
investment based on appropriate investment horizons consistent with 
the plan’s investment objectives and the funding policy established pur-
suant to section 402(a)(1) of ERISA.”8

The Proposed Regulation specifies that ESG factors “are pecuniary factors 
only if they present economic risks or opportunities that would be treated 
as material economic considerations under generally accepted investment 
theories,” and that such factors must be weighted in a manner that “appro-
priately reflect[s] a prudent assessment of their impact on risk and return.”9

Consistent with prior DOL guidance, the Proposed Regulation per-
mits a plan fiduciary to consider non-pecuniary factors as tie breakers 
when choosing between alternative investments that are economically 
indistinguishable.

However, the DOL emphasized in the preamble to the Proposed 
Regulation that such ties should rarely, if ever, occur. Moreover, the 
Proposed Regulation provides that when a plan fiduciary determines 
that two investment alternatives are economically indistinguishable and 
selects an investment on the basis of ESG or other non-pecuniary factors, 
“the fiduciary should document specifically why the investments were 
determined to be indistinguishable and why the selected investment was 
chosen based on the purposes of the plan, diversification of investments 
and the interests of plan participants and beneficiaries. . . .”10

The Proposed Regulation also addresses the selection of an ESG 
investment by a fiduciary as an investment alternative in a participant-
directed individual account plan, such as a 401(k) plan. The Proposed 
Regulation states that a plan fiduciary may include on the investment 
platform for such a plan “one or more prudently selected, well managed, 
and properly diversified investment alternatives” that include ESG factors 
in their investment mandate, provided that:

• The fiduciary uses only objective risk-return criteria in selecting 
and monitoring all investment alternatives for the plan, includ-
ing any ESG investment alternatives;

• The fiduciary documents its reliance on objective risk-return crite-
ria in selecting and monitoring ESG investment alternatives; and

• Any selected ESG investment alternative is not added as, and is 
not included as a component of, a qualified default investment 
alternative.
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IMPACT OF THE PROPOSED REGULATION

In the preamble to the Proposed Regulation, the DOL estimated that 
19 percent of private sector defined benefit plans (approximately 8,870) 
and non-participant directed defined contribution plans (approximately 
18,400) have adopted ESG investing and would be impacted by the 
Proposed Regulation. In discussing the impact of the Proposed Regulation 
on such plans, the DOL noted that the documentation requirements with 
respect to investments selected over economically indistinguishable 
alternatives based on non-pecuniary factors could be burdensome, but 
that such circumstances would rarely arise.

The DOL estimated that six percent of participant-directed individ-
ual account plans (approximately 33,690) had at least one ESG-themed 
investment alternative. While noting that the potential replacement of 
investment alternatives in such plans might lead to disruption, the DOL 
asserted that such a disruption should be no greater than when plan 
fiduciaries routinely change designated investment alternatives.

In addition, the DOL anticipated that the Proposed Regulation’s docu-
mentation requirements for the selecting and monitoring ESG invest-
ment alternatives would impose few if any additional costs because such 
activities are already commonly documented by plan fiduciaries “as a 
best practice and potential shield from litigation risk.”11
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