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Can’t Judges Speak Out on Social Issues? 
By Joel Cohen 

Some judges are more cautious than others. Some are totally focused on whether the omerta rule is 
“absolute.” Some judges are quite comfortable saying that they would never speak to a bar group as candidly 
as they do in this classroom. 

co-teach (along with Richard Emery and Dale Degenshein) a law school class called “How Judges Decide.” 
It’s unique. Guest judges each week select a case or cases they decided that could have gone “either way,” 
or otherwise struggled with. The students ask them often very frank questions about why and how they 

decided the way they did, and what experiences moved the decision one way or another. 

The rule of omerta is in play: What is said in the classroom stays in the classroom! No recordings at all—
laptops aren’t even open when the judge is in the room. 

Some judges are more cautious than others. Some are totally focused on whether the omerta rule is 
“absolute.” Some judges are quite comfortable saying that they would never speak to a bar group as candidly 
as they do in this classroom. Importantly, they appreciate the value of this teaching—and, indeed, self-
reflective—exercise. No judge ever seems to turn down our invitation to participate. (No kudos to us, I assure 
you). 

These judges typically enjoy imparting their thinking and judicial experiences to the students. Some will say 
that they actually trust the classroom experience more than addressing practicing lawyers at a bar group who 
may seek to use (or leverage) what they learn in a judge’s presentation when they litigate in the judge’s 
courtroom next time around. Makes total sense. 

Furthermore, we have noticed over the years that those who were interviewed for my book “Blindfolds Off: 
Judges On How They Decide” (ABA Publishing 2014) consisting of recorded interviews of judges who later have 
attended our unrecorded class sessions, have often spoken more candidly in the classroom, and have even 
said so. Parenthetically, just like when you’re interviewing a witness with someone taking notes, the 
interviewee is always conscious of the note taker feverishly scribbling when hearing a particular tidbit. Or she 
might be focused on the recording device located on the table during a recorded interview when she is saying 
something particularly revealing. Not to mention facing practicing lawyers in the audience at a bar program 
whose wheels are obviously turning when they hear “inside dope” from a panel member judge. 

But why exactly does this reluctance to speak out more publicly make sense? The real world—that is, those 
who are not members of the bench and bar—must surely ask why judges aren’t freer to speak to the bar 
candidly about what has motivated their decision-making in one direction or another. Of course they shouldn’t 
and don’t talk about a pending case. The public would argue, don’t we want the bar, particularly those 
litigating cases before these judges, to know exactly what they need to know about a judge’s thinking to best 
litigate their cases? Judges, but even more important, their clients, should ideally want skilled presentations, 
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and the more knowledge that judges impart before a case even begins is invaluable to everyone concerned. 
Especially the general public that is observing the process from afar! 

Now, some judges will candidly tell you that they’re reluctant to do so because they are likely to face recusal 
motions or, after the case is decided, some claim by a litigant that the judge was prejudiced or even biased in 
an already entered ruling when the litigators come to learn deep-seated views that a judge might reveal if he 
or she participates, for example, in a publicly available CLE program for practicing attorneys. A judge once 
declined to give me an interview for publication about his or her judicial philosophy precisely on account of 
that fear. And, no doubt, the basis for that fear is real. 

But should it be that way? We surely want judges to be open and honest. And, perhaps, equally important, 
many judges have extraordinary backgrounds on public issues that remain cloistered in their chambers. Think 
about what they could impart to society if they didn’t have the potentiality of recusal constraining them. If 
they hold personal views that make them “not great” for one side in a litigation, the “real worlders” would see 
it as preferable, for both the bench and bar, that the judge not feel required to secretly harbor her views so 
that the attorney can more ably meet those biases—indeed, every judge has biases—squarely. Put otherwise, 
isn’t it preferable that the attorney/litigator know what she’s up against to more ably represent her client in 
the litigation? Wouldn’t that be how “the System” would work best? 

At bottom, though, there is a realistic concern on the part of judges, with which I don’t necessarily disagree, 
that the political system has become vicious, the media has become overly invasive, surreptitious taping for 
social media rampant, and the standard, particularly in hot button politicized cases, has become “win-at-all-
costs.” If I fail to acknowledge this, I risk being considered “a dreamer or, even worse, an academic.” (Yes, 
indeed, I’ve been accused me of that.) 

True, some judges are willing to be more transparent than others. The late dean of the federal judiciary, Judge 
Jack B. Weinstein, was as transparent as could any judge possibly be. At a bar session, you probably couldn’t 
hold him back from telling you exactly how he really feels about any issue before him or that might come 
before him—totally unconcerned, and probably rightly so in his case in particular, about potential recusal 
motions. Others might not be willing to tell you what they had for breakfast. 

Ever since Robert Bork got borked after blithely “telling it like it is” in terms of his views on any issue that 
might conceivably come before him, no Supreme Court nominee has been willing to say virtually anything to 
the Senate Judiciary Committee about how he or she feels about anything—from abortion, to affirmative 
action, to affordable care to Pez dispensers. And, given the Bork experience, one can easily understand that. 
We’re talking here, though, about judges who are already seated on the bench. Notably, Supreme Court 
Justices are actually more open about their views in their speeches and writings because, surprisingly, no 
ethics rules apply to them, and because their views are widely known anyway given that they primarily deal 
with hot button issues. 

To paraphrase, a judge I greatly respect, “it’s simply desirable for judges to not be too open. The public just 
couldn’t handle openness. They wouldn’t be able to see that judges can recognize and overcome their own 
biases and rule against the way they would like a case to come out if the law (statute, precedent) requires it. It 
just doesn’t compute, and the only way to protect the image of the legal system is keep judges’ personal views 
in the dark.” Sad, indeed! 

Still, putting aside the potentiality for recusal motions, “dreamers” like myself continue to believe sunlight 
always remains the best of disinfectants. We, the bar, at large and ethicists too, need to find a mechanism that 
enables judges to speak candidly in ways that enlightens lawyers and the public about the judges’ thinking on 
important issues even if the issues may come before them, without fear that a lawyer “will use what he knows 
about the judge’s thinking” to be able to successfully move the case to another who, might be a “better 
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draw.” Yes, any lawyer who knows what he’s doing will call on colleagues to “get the book” on a judge new to 
him. But still, isn’t it preferable to get it from the horse’s mouth? As most dreamers who dream about this 
kind of stuff might argue, transparency in government shouldn’t be limited to the executive and legislative 
branches of government. 

Until that day arrives though, sad to say, in order for one to get the (arguably) unvarnished thinking of judges 
who participate with us—some, more than others—he or she will simply have to be one of our law students at 
either Fordham or Cardozo Law Schools. 
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