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Introduction 

On August 31, 2017, Judge Amos Mazzant of the 

U.S. District Court for the Eastern District of Texas 

struck down the 2016 regulations that would have 

extended overtime eligibility to an estimated 4.2 

million workers, reasoning that the United States 

Department of Labor (the “DOL”) exceeded its 

authority.1  In December 2016, Judge Mazzant had 

issued a nation-wide injunction staying the 

implementation of these regulations.   

The DOL has not abandoned its goal of updating 

the overtime regulations, however.  The new Labor 

Secretary, Alexander Acosta, has made reviewing 

the overtime regulations a priority on his agenda.  

Indeed, Secretary Acosta has acknowledged that 

the current Fair Labor Standards Act (“FLSA”) 

minimum salary level of $23,660 does not account 

for inflation, but has asserted that the 2016 salary 

threshold of $47,476 was too large an increase.  To 

advance this agenda, the DOL issued a Request for 

Information (“RFI”) in June 2017.   

The Federal Regulations 

Bona fide executive, administrative, or 

professional employees are exempt from the 

1 Nevada v. United States Department of Labor, 
Civ. Action No. 4:16-CV-731, 2017 WL 3837230 
(D. Tx. Aug. 31, 2017). 

overtime requirements of the FLSA.  The terms 

“bona fide executive, administrative, or 

professional capacity,” however, are not defined in 

the statute.  Instead, Congress delegated to the 

Secretary of Labor the power to define these terms 

through regulations.  

Over the last almost 80 years these regulations 

have been periodically revised.  Prior to the 2016 

regulations, which never became effective, the 

regulations were revised most recently in 2004.  

The 2004 regulations provide for a three-part test 

to determine exempt status: 

 First, the employee must be paid on a salary 
basis (the “salary basis test”);  

 Second, the employee must be paid at least 
the minimum salary level (the “salary level 
test”); and   

 Third, the employee must perform executive, 
administrative, or professional capacity 
duties as established by the regulations (the 
“duties test”). 

The salary basis test requires that to be considered 

exempt, an employee generally must be salaried.2

Employees are salaried under the regulations if 

they regularly receive a predetermined amount of 

2 Under certain circumstances, administrative, 
professional and computer employees may be 
paid on a “fee basis.” 
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compensation that is not subject to reduction 

because of variations in the quality or quantity of 

work they perform.  With limited exceptions, 

employees must receive their full salary for any 

week in which they perform any work, without 

regard to the number of days or hours worked. 

The salary level test currently provides that 

employees be paid a minimum salary of $455 per 

week ($23,660 annually) to qualify for an 

exemption.  In addition, highly compensated 

employees (employees who earn $100,000 or 

more annually) who customarily perform one of 

the exempt duties of an executive, administrative 

or professional employee are deemed exempt. 

If an employee satisfies the salary basis and salary 

level criteria, the final question is whether the 

employee performs executive, administrative, or 

professional capacity duties as established by the 

regulations.3

The District Court’s Decision 

In striking down the DOL’s 2016 regulations, the 

district court found that Congress unambiguously 

directed the DOL to exempt from overtime 

employees who perform “bona fide executive, 

administrative, or professional capacity” duties, 

but the 2016 regulations made overtime eligibility 

depend predominately on a minimum salary level, 

thereby effectively eliminating the duties test.4

Judge Mazzant described the salary level test as 

essentially a way to “screen out” jobs that are so 

low paying they are unlikely to meet the duties 

test.5  As the court explained, if the 2016 

regulations were permitted to stand, 

approximately 4.2 million workers currently 

exempt from overtime would now be entitled to 

overtime because their salaries fell below the 

3 The duties test is discussed in further detail in 
the May 19, 2016 Stroock Special Bulletin
(available at 
www.stroock.com/siteFiles/Publications/FLSA
Overtime.pdf). 

4 Nevada, 2017 WL 3837230, at *7. 
5 Id., at 8. 

minimum salary level, without any change to their 

duties.6

Request for Information 

The district court’s decision does not mean that 

the DOL cannot have a salary level test—just not 

one as high as set by the 2016 regulations.  Indeed, 

Secretary Acosta has said that the DOL is 

considering issuing revised regulations and has 

indicated that he thinks a reasonable salary 

threshold would be $35,000.  To that end, on June 

27, 2017, Secretary Acosta submitted to the Office 

of Information and Regulatory Affairs an RFI 

regarding the 2016 overtime regulations.  The RFI 

includes questions regarding: 

 The salary level test, 

 The duties test, 

 The inclusion of non-discretionary bonuses 
and incentive payments to satisfy a portion of 
the salary level, and  

 The salary level test for highly compensated 
employees. 

The comment period on the RFI closes on 

September 25, 2017. 

New York Regulation 

Regardless of what happens with federal 

regulation, New York employers should be 

reminded that the New York State Department of 

Labor (“NYSDOL”) adopted regulations that 

incrementally increase the salary threshold for 

exempt employees in New York.7  Depending on 

the size and location of the employer within New 

York State, the NYSDOL regulations increase the 

threshold to as much as $1,125 per week ($58,500 

annually) by 2021. 

Specifically, as of December 31 2016, the new 

overtime exempt salary thresholds are as follows: 

 New York City Large Employer (11 or more): 
$825/per week ($42,900 annually) 

6 Id.
7 12 NYCRR §142-3.12(c)(2)(i)(e). 
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 New York City Small Employer (10 or fewer): 
$787/per week ($40,924 annually) 

 Nassau, Suffolk and Westchester Employers: 
$750/per week ($39,000 annually) 

 All other New York Employers: $727.50/per 
week ($37,830 annually) 

As of December 31, 2017, these thresholds will 

increase as follows: 

 New York City Large Employer (11 or more): 
$975/per week ($50,700 annually)8

 New York City Small Employer (10 or fewer): 
$900/per week ($46,800 annually)9

 Nassau, Suffolk and Westchester Employers: 
$825/per week ($42,900 annually)10

 All other New York Employers: $780/per 
week ($40,560 annually)11

Impact for Employers 

The threshold salary amounts in New York are 

now higher than those under the FLSA, at least for 

the time being.  Thus, New York employers should 

continue to monitor the changes in the FLSA 

regulations but, currently, meeting the salary 

thresholds set forth in the New York Regulations 

will satisfy the salary level test for purposes of the 

FLSA.  In addition, New York employers who do 

business in different counties will have to apply 

different salary thresholds, depending on the 

location of their employees. 

8 Increasing again to $1,125/wk. ($58,500 
annually) as of 12/31/18. 

9 Increasing again to  $1,012.50/wk. ($52,650 
annually) as of 12/31/18, and $1,125/wk. 
($58,500 annually) as of 12/31/19. 

10 Increasing again to $900/wk. ($46,800 
annually) as of 12/31/18; $975/wk. ($50,700 
annually) as of 12/31/19; $1050/wk. ($54,600 
annually) as of 12/31/20; and $1,125/wk. 
($58,500 annually) as of 12/31/21. 

11 Increasing again to $832/wk. ($43,264 
annually) as of 12/31/18; $885/wk. ($46,020 
annually) as of 12/31/19; and $937.50/wk. 
($48,744.80 annually) as of 12/31/21. 
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