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Five years after enactment of the Dodd-
Frank Act, and eight years after the Finan-
cial Crisis—after the 2009 Treasury Re-
port on Financial Regulatory Reform,
2010 Squam Lake Report, 2011 Financial
Crisis Inquiry Commission Report, Dodd-
Frank, memoirs and a blizzard of regula-
tions—we have pretty good ideas, but not
de�nitive knowledge, about what caused
the Financial Crisis. Dodd-Frank and its
regulatory progeny are thus inherently
imperfect e�orts to prevent a similar crisis,
when the causes of the last one are not
completely known. We are parsing the
details of regulations while periodically
stepping back and re-reading our Locke
and Montesquieu, Je�erson and Hamilton:
After the bitter experience of a �nancial
crisis, what should now be regulated, and
by whom? At my alma mater, thinking
about this question led Judge Posner to
revisit Keynes, e�cient market theorists
to subtly tweak their world view, and
behavioral �nance to gain prominence. A
combination of all of these schools of
thought, and others, could still provide
exciting answers. On the street, our an-
swers may be informed by similar consid-

erations, by �nancial losses and losses of
human capital, by losses that Dodd-Frank
may be creating, by seeing old risks being
mitigated or replaced by new risks, and
by our work to understand and advocate
for our clients’ needs. It is “�ve years in”
rather than “�ve years after,” and there is
a lot left to do. Many “through lines” have
emerged so far, but for me, three stand out
as important and constant.

* The regulatory process: In enact-
ing Dodd-Frank, Congress delegated
to �nancial regulators the Herculean
task of implementing very broad pro-
visions for a matrix of markets. To
take just one notable example, Section
722(d) of Dodd-Frank provides simply
that Dodd-Frank’s swaps-related pro-
visions do not apply to activities out-
side the United States unless those
activities have a “direct and signi�cant
connection with activities in, or e�ect
on, commerce of the United
States. . ..” From this one-liner have
sprung the CFTC’s complex guidance
on extraterritoriality, a related lawsuit,
and controversial Sta� Advisory 13-69
on swaps “arranged, negotiated or ex-
ecuted” by U.S. personnel or agents of
non-U.S. swap dealers. The Volcker
Rule has given rise to similar “TO-
TUS” and “SOTUS” questions. Simi-
larly, Section 752 (not to mention the
interdependent world in which we
live), mandating that U.S. regulators
consult and coordinate with foreign
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regulators on the establishment of consistent
international standards, hovers above current
e�orts that are de�ning the four corners of
that cooperation. As each advance notice of
proposed rulemaking, proposed rule, �nal
rule or sta� letter has been issued, it has
seemed fashionable at times to excoriate the
agencies for not understanding issues, bad
drafting, gaps, or handling of issues that arise
by the sequential no-action process. As one
of many law �rm practitioners who was pre-
viously at a �nancial regulatory agency, I can
vouch for how hard and conscientiously sta�
of these agencies work under their mandates.
Dodd-Frank increased these mandates by a
major order of magnitude. Given the task, the
end products have been nothing short of
remarkable. It is unavoidable that the rules
have gaps, raise questions du jour, and leave
interpretive questions, because notwithstand-
ing the notice-and-comment process and op-
portunities to meet with sta�, the �nancial
markets are extraordinarily complex. Not-
withstanding the famous comment attributed
to Bismarck that it is better not to see the pro-
cess of making either sausages or legislation,
in the case of these regulations the process
has not been so terrible to watch, notwith-
standing all the issues with which we wrestle.

* Compliance and customization: In the
timeframe involved for implementation of
Dodd-Frank policies and procedures (for
example, with the looming Volcker Rule
regulatory deadline), it is tempting to do the
minimum—or sometimes the maximum—
required for compliance. Not surprisingly,
however, institutions vary widely in their
structure, activities and internal requirements.
Inevitably, “one size” policies need to be

augmented, reduced or at least tweaked, and

will continue to be tweaked as the regulatory

agencies answer interpretive questions and

become more familiar with institutions’ ac-

tivities and practices. Tailored policies and

procedures are likely in many cases to be

viewed more favorably by agency sta�, and

customization in many cases can actually

save money and be more e�cient.

* “Known unknowns” and “unknown
unknowns”: Of all the troublesome aspects
of Dodd-Frank, swap clearing requirements
that e�ectively concentrate derivatives risks
at central clearing counterparties been per-
haps the most troubling. Before the Financial
Crisis, the regulators were concerned about
the concentration of derivatives risks at a
small number of institutions. Notwithstand-
ing Dodd-Frank’s interest in transparency
and in moving risks away from those institu-
tions, the move to CCPs concentrates risks
further. It is not clear that the track record of
futures clearinghouses can be replicated in
non-futures markets at the volume levels
handled by CCPs. Industry groups and regu-
lators—including the CFTC and its non-U.S.
counterparts, in current e�orts to agree on
standards for clearinghouse equivalence—
have worked diligently to establish “best
practices” that will mitigate those risks. CCPs
could thus instead replicate the robust history
of clearinghouses, and the next crisis could
well come from a di�erent source—at this
writing attention is focused on stock market
levels, bond market liquidity, “shadow bank-
ing,” Greece and China—or, like past crises,
from an unanticipated quarter. To what are
we not paying attention where we should be
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paying attention?
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