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Thousands of eligible voters are at risk of having a more difficult time casting their
ballots this November than in past years. Since the 2010 legislative elections, new voting
restrictions have been passed by legislators in no fewer than 22 states.1 And voters have fewer
protections against discrimination at the ballot box than in prior years.
In the summer of 2013, the Supreme Court ruled in Shelby County v. Holder, a decision that
struck down an important provision of the Voting Rights Act that had protected certain voters
against discrimination at the ballot box.2 Only hours after the opinion was released, the attorney
general of Texas announced that his state’s strict photo ID law, which had been blocked under
the now inoperative “preclearance” provision of the Voting Rights Act, would go into effect3—
despite estimates that over 600,000 registered voters4 (as many as half of whom are Latino5)
would not have the identification now required by Texas to vote.
With similar alacrity after the ruling in Shelby County, North Carolina imposed what has been
called the most draconian voting law in the nation. It includes a strict photo ID requirement, a
significant cut-back on early voting, and an end to same-day registration.6 Lawmakers there, as
in Texas, waited until after the preclearance requirement had been eliminated to move forward
with the legislation; a state Senate committee chair admitted to the press after the Shelby County
decision, “now we can go with the full bill” rather than a less restrictive version.7

With statehouse battles largely over—for now—the action has shifted to the courts. Advocates
have challenged photo ID laws in Arkansas,8 Texas9 and Wisconsin;10 in North Carolina11 and
Ohio,12 cutbacks to early voting are at issue; and proof-of-citizenship requirements are being
challenged in Arizona13 and Kansas.14
It would be difficult to dispute that the laws being challenged in these cases, along with all of the
other restrictive measures that have recently been enacted, represent a reversal of the general
trend throughout most of our history to expand voting rights and make the process of voting
more convenient and accessible.15 Indeed, there is ample evidence that these restrictive laws
have a disproportionate impact on minorities. Nationwide, the Brennan Center has found that of
the 11 states with the highest African-American turnout in 2008, seven passed laws making it
harder to vote. Of the 12 states with the largest Hispanic population growth in the 2010 census,
nine have new restrictions in place. And of 15 states that had been subject to Section 5
preclearance because of a history of racial discrimination in elections, nine passed new
restrictions.16
Since 2011, eight states that had seen increases in minority early voting have sharply cut back on
early voting hours and days—often slashing the days and hours mostly used by minorities and
hourly workers, such as Sundays and evenings.17

Challenges in the Courts
Challenges to these laws are making their way through the courts. In Wisconsin, a federal trial
court enjoined that state’s photo ID law, and the U.S. Court of Appeals for the Seventh Circuit
stayed that injunction (and upheld the photo ID law on the merits18). However, on Oct. 9, the
Supreme Court vacated the stay of the district court’s injunction—so the photo ID law will not
be in effect for this November’s elections, but may be so in future elections.19
In Ohio, a state never subject to the now-infirm section of the Voting Right Act, state officials
eliminated the state’s period of same-day registration popularly known as “Golden Week” and
reduced early voting. The trial court enjoined these provisions, and that injunction was upheld on
appeal.20 Ohio filed an emergency application to the Supreme Court, and on Sept. 29 the high
court stayed the district court’s preliminary injunction.21 So, in this year’s elections, Golden
Week is gone.
A federal district court in Texas struck down its strict photo ID law and imposed an injunction,
finding after a two-week trial that the law had been enacted with a discriminatory purpose,
created an unconstitutional burden on the right to vote, had an impermissible discriminatory
effect against Latinos and African Americans, and constituted a long-outlawed poll tax.22 This
same law had been blocked by the now-inoperative preclearance provision of the Voting Rights
Act, and would still be blocked had the Shelby County decision not come down.
Texas appealed to the U.S. Court of Appeals for the Fifth Circuit, and on Oct. 14 that court,
without questioning the trial court’s finding of intentional discrimination, nevertheless stayed the
district court’s injunction.23 Plaintiffs filed an emergency appeal to the U.S. Supreme Court,
which was summarily rejected on the morning of Saturday, Oct. 18. Justice Ruth Bader
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Ginsburg, joined by Justices Sonia Sotomayor and Elena Kagan, wrote a scathing dissent, but
Texas’ strict photo ID law will be in place for November’s voting. (Co-author Myrna Perez is
one of the litigators in Texas NAACP v. Steen, one of the consolidated cases challenging the
Texas photo ID law.)
A challenge to Kansas and Arizona’s laws requiring presentation of documentary proof-ofcitizenship as a precondition to voting is sub judice in the U.S. Court of Appeals for the Tenth
Circuit.24
Amid these judicial setbacks, voters have had one recent, significant victory: On Oct. 15, the
Arkansas Supreme Court unanimously held that that state’s photo ID law violated the state
constitution by imposing an additional “qualification” to voting that would make it more difficult
for citizens to cast a ballot.25

Conclusion
Ongoing litigation challenging restrictive voting laws has generated confusion and ambiguity as
the elections approach. Election officials, community leaders and voting advocates, not to
mention many candidates for office, must now affirmatively educate the public as to what the
voting requirements are in their states.
Clarity might be hard to come by, perhaps prompting widespread recount litigation in close
elections. Congress should, therefore, revise the weakened Voting Rights Act to ensure that
elections are free, fair and accessible to all. Until then, however, restrictive voting laws such as
these will, undoubtedly, continue to be challenged in the courts.
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