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Piercing the Political Veil:
Disclosure of Corporate Spending

A

s the 2012 presidential election vividly demonstrated,
the magnitude of political
expenditures unleashed in
the wake of the Supreme
Court’s Citizens United decision
can exert a powerful influence on
the political process.1 Not only can
corporations and other large organizations muster huge sums of money
to support their political causes, they
can do so anonymously, through
the use of tax-exempt 501(c)(4) and
501(c)(6) organizations that have no
obligation to disclose the ultimate
sources of their funds. This landscape has left many voters dissatisfied, leading several public officials of
varying levels of government to take
steps to ensure greater transparency
of political expenditures.
Despite the constitutional bar on
limiting expenditures themselves,
it is widely thought that shedding
light on corporate expenditures will
result in a more informed electorate,
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State Comptroller Thomas DiNapoli
weighed in on this issue, and in very
different ways.
Attorney General’s Proposed Regulations. Schneiderman has argued
that the post-Citizens United world
of unlimited campaign spending,
By
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especially anonymous spending, is
Jerry H.
Neal D.
a grave threat to our political sysGoldfeder
Richards
tem and risks corrupting the election process.5 In particular, Schneireduce the potential for corruption of derman singles out 501(c)(4) “social
the political process, and help ame- welfare” groups as symptomatic of
liorate the damage some believe has these troubles.
To combat this problem, the Attorresulted from the absence of indeney
General’s office proposed regupendent expenditure caps.
lations that would require nonprofit
State and Local Efforts
groups registered with the state to
Efforts to demystify anonymous disclose the percentage of their
contributions have been initiated expenditures that relate to federat the state and local levels, as well al, state and local electioneering,
6
as by Congress and federal agencies. including issue ads. Furthermore,
Campaign regulatory agencies in New groups that spend at least $10,000
York, including the State Board of annually to influence New York
Elections,2 the Joint Commission on state and local elections would be
Public Ethics,3 and New York City’s required to file itemized schedules
Campaign Finance Board,4 have of their expenses and contributions.
responded to the existence of anony- Such disclosures would be released
mous expenditures by promulgating to the public. We await the issuance
or proposing regulations to require of Final Regulations.
New York State Common Retiredisclosure by non-profits of their
ment
Fund Sues Qualcomm. Earpolitical spending. Recently, Attorney General Eric Schneiderman and lier this year, DiNapoli employed
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an alternative approach to obtain
disclosure, which may spread far
beyond the borders of New York
State. As sole trustee of the New
York State Common Retirement
Fund (one of the nation’s largest
public pension funds), the comptroller recently brought a lawsuit
in the Delaware Court of Chancery against Qualcomm Inc.—the
Common Retirement Fund is a
large shareholder in Qualcomm—
seeking disclosure of Qualcomm’s
political contributions.7 The Fund
had previously made a formal disclosure request to Qualcomm, but
was rebuffed. Under Section 220
of the Delaware Corporation law,
after a public corporation refuses
a request from a shareholder to
provide disclosure, a shareholder
may seek to compel that corporation to allow inspection of its books
and records relating to its use of
corporate resources.8
The disclosure request to Qualcomm and subsequent Section 220
suit present an interesting new justification for disclosure of corporate political spending: shareholder
value. Although prior legislative
and regulatory efforts to shed light
on political spending have generally focused on the political and
ethical justifications, the new financial tack is more pragmatic and,
consequently, may have broader
appeal. Shareholders have a clearly defined interest in ensuring the
profitability of an enterprise. When
a significant portion of corporate
funds are being used for political purposes, shareholders may
legitimately question whether such
expenditures support the profitability and growth of the enterprise.
In late February, Qualcomm
settled the case and disclosed its
contributions to tax-exempt orga-

nizations.9 Given this success, it
is likely that other shareholders,
including officials responsible for
other pension funds, will file similar
actions against other companies. In
a publicly traded company, virtually
any political contribution might run
afoul of the personal political preferences of at least one shareholder.
Derivative suits by such shareholders, alleging the impropriety of such
contributions, could have a counterproductive economic effect, as
corporations would be compelled to
expend precious resources responding to them. The quick settlement
of the suit leaves us without judicial precedent, but it is not hard to
imagine that others will employ this
tactic in the future. Undoubtedly as
a result of the lawsuit, Comptroller DiNapoli has been successful
in persuading other companies to
disclose their campaign contributions as well.

Still, members of Congress continue
to propose alternatives to deal with
anonymous election spending.11
Furthermore, the SEC is (and has
been) under significant pressure
to regulate in this area. 12 Many
have urged the Securities and
Exchange Commission to issue
new regulations regarding disclosure of political expenditures.13 In
2012, on the Friday before Christmas weekend, the SEC posted
an agenda item, without a press
release, stating, “The Division is
considering whether to recommend that the Commission issue a
proposed rule to require that public companies provide disclosure
to shareholders regarding the use
of corporate resources for political activities.”14 Though the likelihood of SEC action is unclear, the
agenda item raises the possibility
that the SEC may require public
companies to itemize their political expenditures on their annual
or quarterly reports.
If the SEC decides to regulate, it
Efforts to demystify anonymous
would
not be the first time it has
contributions have been initiated
dealt with corporate involvement
at the state and local levels, as in political affairs. In 2010, the SEC
well as by Congress and federal promulgated Rule 206(4)-5,15 which
agencies.
aimed to crack down on “pay to
play” practices of public pension
advisors making political contributions to attract business. Rule
Federal Efforts at Regulation
206(4)-5 addressed this potential
Unlike the numerous state and problem by banning pension advilocal agencies that have ad-dressed sors from collecting fees for adminthese issues, there has not been as istering public pensions if certain
much activity at the federal level. key employees contribute more
Moreover, many of the previous than a de minimis amount to a state
attempts at federal regulation have or local employee who may be in
been unsuccessful. For example, a position to influence the selecSenator Charles Schumer’s pro- tion of investment advisors. The
posed DISCLOSE Act,10 which would SEC reasoned that such rules were
have limited the anonymity of those necessary to prevent the distortion
making independent expenditures, of the markets,16 and could employ
failed to garner sufficient support. a similar rationale to regulate inde-
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pendent political expenditures by
public companies.

The Tax Men Cometh
In addition to the SEC, the IRS
has indicated that it may take steps
toward demanding transparency of
501(c)(4)s and other exempt organizations engaging in political advocacy. In the summer of 2011, the IRS
began estate and gift tax audits of
certain large contributors to political 501(c)(4) organizations.17 As a
result of either political pressure or
a change in strategy, the IRS quickly
withdrew the audits.18

The Attorney General’s office proposed regulations that would require nonprofit groups registered
with the state to disclose the
percentage of their expenditures
that relate to federal, state and
local electioneering, including issue ads.
The 2012 election, however, has
prompted some to call on the IRS
to challenge the tax-exempt status
of organizations engaging in political activity,19 arguing that they do
not primarily fulfill a “social welfare”
purpose as required under the Internal Revenue Code.20 A successful
challenge to 501(c)(4) status could
subject the organization to corporate income tax,21 severely limiting its
ability to conduct further business.
Perhaps in response, the IRS Exempt
Organizations Division’s 2013 Workplan suggests that the IRS is indeed
renewing such efforts.22
A significant obstacle to IRS investigations, however, is the timing for
filing returns by 501(c)(4) organi-

zations. Although 501(c)(3) organizations are required to apply to
the IRS for exempt status,23 a formal application for exemption by
501(c)(4)s is optional.24 As a result,
a 501(c)(4) organization, especially
one whose status may be subject to
question, may avoid a formal filing
and merely submit tax returns as an
exempt organization. Moreover, an
organization created to influence a
specific election may have already
been dissolved by the time its first
return is filed, leaving the IRS with
no assets from which to collect tax.
Despite these obstacles, successful
challenges by the IRS to the 501(c)
(4) status of advocacy groups might
reduce the ability of such groups to
use 501(c)(4) status to cloak their
activities.
Against this backdrop, 2013 could
be a watershed year for corporate
political expenditure disclosure.
•••••••••••••
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