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In the last month, New York courts have issued
two important decisions regarding the use of emi-
nent domain/condemnation powers. The first was
the November 24, 2009 decision by the Court of
Appeals of the State of New York in In the Matter of
Daniel Goldstein v. N.Y.S. Urban Development Corp.,1

in which the court upheld the exercise of eminent
domain powers in the Atlantic Yards area of
Brooklyn, New York to acquire private property
for future development by a private developer. In
the second, In re Parminder Kaur v. N.Y.S. Urban
Development Corp.,2 the First Department held on
December 3, 2009 that the taking of private
property in the Manhattanville area of West
Harlem, New York for use by Columbia University
was improper.

This Stroock Real Estate Practice Group
Special Bulletin looks at these two decisions in
light of Kelo v. City of New London,3 a landmark
decision in which the U.S. Supreme Court upheld

the taking of private property to effectuate an
economic development plan.

Background: The Kelo Decision

In 2005, the U.S. Supreme Court upheld the
Supreme Court of Connecticut’s decision that the
use of the power of eminent domain to acquire
private properties for economic revitalization and
subsequent transfers to private developers qualified
as a public use within the meaning of the
Takings Clause of the Fifth Amendment to the
Constitution.

The area in question was the Fort Trumbull area
of the City of New London, which in 2000, was an
economically depressed city with an unemployment
rate that was double that of the State of Connecticut
and had the lowest population since 1920. These
conditions prompted the New London
Development Corporation, a private nonprofit
entity previously established to assist the City in
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planning economic development, to produce an
integrated development plan for the Fort Trumbull
area, later approved by the City Council, pursuant
to which the City began condemnation proceedings.

In Kelo, the Supreme Court held that the use of
condemnation powers to effectuate the Fort
Trumbull economic development plan unquestion-
ably served a public purpose, noting that since
the Supreme Court began applying the Fifth
Amendment4 to the states, it has embraced the
“broader and more natural interpretation of public
use as public purpose,” rather than the literal inter-
pretation that the condemned property be put into
use for the general public, and has defined the con-
cept of “public purpose … broadly, reflecting [the]
longstanding policy of deference to legislative
judgments.”5

The Supreme Court gave deference to the City’s
determination that the area was sufficiently distressed
to justify a program of economic rejuvenation.
It explained that in determining public purpose,
what matters is the taking’s purpose, not its
mechanics, and that the government’s pursuit
of public purpose often benefits individual
private parties. Consequently, the Supreme Court
concluded that “[t]he public end may be as well or
better served through an agency of private enterprise
than through a department of government,” and
held that “public ownership is [not] the sole method
of promoting the public purposes of community
redevelopment.”6

Atlantic Yards

The Project
Atlantic Yards is an area in downtown Brooklyn,

New York that had been found to be substandard and
unsanitary and proposed as a “land use improvement
project”7 under the Urban Development Corporation

Act (“UDCA”). The project, sponsored by the
Empire State Development Corporation (“ESDC”),
the condemning authority, would include the con-
struction of a sports arena, numerous mixed-use
developments and public space, all by a private devel-
oper. The petitioners contended that the condemna-
tion of Atlantic Yards, particularly the area south of
the railyard (the railyard is indisputably blighted),
would not serve a public use within the meaning of
the State Constitution – that the private property was
not being taken for use by the public, as it would
enable a private developer to use the properties for
private economic gain and any public benefit would
be incidental.

The Court of Appeals’ Decision
As in Kelo, the case turned in part on the interpre-

tation of what constitutes a legitimate “taking.” Like
the Fifth Amendment, the New York State
Constitution allows the government’s taking of private
property for a public use, with just compensation.
In In the Matter of Daniel Goldstein v. N.Y.S. Urban
Development Corp., the New York Court of Appeals
held that the removal of urban blight is a proper exer-
cise of the power of eminent domain.

In reaching that decision, the Court of Appeals
broadly applied the takings provision of the New
York State Constitution, rejecting the literal interpre-
tation of public use (i.e., that the taking must be for a
public use, not merely for a public purpose), in favor of
a broader interpretation, similar to the Supreme
Court’s application of the Fifth Amendment in Kelo.
The Court of Appeals noted that the areas “eligible for
… renewal are not limited to slums” and that it has
never required that “a finding of blight…be based
upon conditions replicating those…in the midst of the
Great Depression.”8

The Court of Appeals, like the Supreme Court in
Kelo, gave deference to the findings of the quasi-leg-
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islative administrative body, which is given eminent
domain powers, noting that judges may substitute
their views on whether certain pursuits of the govern-
ment are for public use only when “there is no room
for reasonable difference of opinion as to whether an
area is blighted.”9 The Court of Appeals found that
the area was sufficiently blighted and that the eradica-
tion of blight through an economic development
plan to revitalize the Atlantic Yards area served a
public purpose, noting that “economic underdevelop-
ment and stagnation are also threats to the public
sufficient to make their removal cognizable as a
public purpose.”10

Manhattanville/Columbia

The Project
In 2001, Columbia approached the New York

City Economic Development Corporation (“EDC”)
with the intent of redeveloping the West Harlem area.
Subsequently, in August 2002, EDC issued the West
Harlem Master Plan, which set forth the economic
development plan for the area. The plan stated that
the area had, at one time, been denser and livelier and
had served as a waterside gateway for Manhattan, and
stated that a renewed future for the area seemed pos-
sible. This plan also noted that most of the lots were
in fair, good or very good condition.

Columbia began purchasing property in the area
and by October 2003, controlled approximately 51
percent of the property in the area. In 2004,
Columbia, EDC and the ESDC began meeting
regarding the plan and the condemnation of land.
The EDC and the ESDC found in separate studies
that the area was blighted, with the ESDC study
concluding that the area was substantially unsafe,
unsanitary, substandard and deteriorated. A subse-
quent study by the ESDC, after disclosure of certain
project documents was required by the court, con-

firmed that the area was blighted and that certain
buildings in the area had suffered further deterioration
since the first blight study.

The First Department’s Decision
In In re Parminder Kaur, the First Department

employed standards similar to those used by the
Supreme Court in Kelo and by the New York Court
of Appeals in In the Matter of Daniel Goldstein.
However, in contrast to those decisions, the First
Department reached a decision that the acquisition by
condemnation of private property in the
Manhattanville area for the development of a new
campus for Columbia University was an improper
exercise of eminent domain powers. Unlike the
decisions in Kelo and In the Matter of Daniel Goldstein,
which focused on the application of the legal standards
and principles regarding the finding of blight and pub-
lic purpose, the decision in In re Parminder Kaur turned
on procedure and timing in eminent domain law.

In reaching its decision, the First Department
relied on the discussion in Justice Kennedy’s concur-
ring opinion in Kelo on the issue of improper motive
in the use of eminent domain for the transfer to pri-
vate parties with only discretionary benefits to the
public. On the issue of improper motive, the First
Department characterized the determination of the
area in question as blighted as an afterthought to sup-
port the condemnation of properties for Columbia,
and described that designation as a “mere sophistry.”11

It should be noted that the First Department also
rejected the use of eminent domain power on
the ground that the plan in question is
not a “civic project”12 as required under the Urban
Development Corporation Act (“UDCA”).13

Though recognizing that agencies have wide dis-
cretion in deciding what constitutes blight, the First
Department noted that facts supporting a determina-
tion of blight must be spelled out, and held that in
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cases where improper motives may be present, courts
must determine whether private properties are being
taken for public use. The First Department found
there was no credible evidence of blight in
Manhattanville – a finding of blight was required for
the ESDC to exercise its eminent domain powers –
and noted there was no evidence that Manhattanville
was blighted before Columbia gained control over the
vast majority of properties in the area. The First
Department recognized that in 2002, prior to when
the plan to redevelop the area materialized, the West
Harlem Master Plan found no blight (and even stated
that the area had great potential for development),
and that just a little more than a year later, “EDC
joined with Columbia in proposing the use of
eminent domain” powers for Columbia’s benefit.14

Consequently, the First Department concluded that
the public purpose of eliminating blight was engi-
neered to give life to the plan.

Though recognizing “the broad deference accord-
ed to the legislature in determining what constitutes a
valid public use,”15 the First Department, relying on
Justice Kennedy’s concurring opinion, held that the
redevelopment plan was not for a public purpose. In
reaching this decision, the First Department conclud-
ed that (i) the Manhattanville area was not in a
depressed economic condition when EDC and ESDC
first began the “Columbia-prepared-and-financed
quest;” (ii) the 2002 West Harlem Master Plan stated
that the area had “great redevelopment potential that
could be easily realized through rezoning;” (iii) the
blight study was not completed until 2008; (iv) EDC
and ESDC did not produce a “comprehensive devel-
opment plan to address a Manhattanville-wide eco-
nomic depression; (v) no municipality had committed
“any public funds for the redevelopment of
Manhattanville;” (vi) the “expansion was not selected
from a list of competing plans;” and (vii) EDC
committed to rezone Manhattanville “solely for the
expansion of Columbia.”16

These conclusions formed the basis for the First
Department’s holding that the exercise of eminent
domain power in the case appeared to be motivated
by a desire to benefit Columbia rather than to serve a
public purpose.

Reconciling the Decisions

The Kelo, In the Matter of Daniel Goldstein and In re
Parminder Kaur decisions are, on some levels, quite
similar. All three involve the use of the power of emi-
nent domain for the removal of blight and economic
development, and all three were decided applying
similar (though different) constitutional provisions and
statutes; however, there are significant differences –
certainly, between Kelo and In re Parminder Kaur. The
three decisions are generally consistent regarding the
standards employed in determination of blight and
public use, prerequisites for the exercise of eminent
domain powers, and the deference accorded legislative
bodies in eminent domain proceedings. All three
cases are either based on or, at a minimum, recognize
the broader interpretation that public use means
public purpose and that legislative bodies are accorded
great deference in eminent domain proceedings.

There is a temptation to question whether the
decision In re Parminder Kaur – which held the use of
eminent domain to be unconstitutional under the facts
of that case – is inconsistent with the decisions in Kelo
and In the matter of Daniel Goldstein. However, even
though In re Parminder Kaur also involves the use of
eminent domain for the removal of blight and eco-
nomic development, the facts are sufficiently different
that the decision can be distinguished from Kelo and In
the matter of Daniel Goldstein.

Perhaps the most significant difference is that in In
re Parminder Kaur, the finding of blight was made after
the selection of the private party receiving majority of
the benefit of the condemnation, whereas in both Kelo
and In the Matter of Daniel Goldstein, the finding that
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the area was blighted and in need of economic rede-
velopment was made before the private developer was
selected. In fact, the area was deemed to be in fair,
good or very good condition only a year prior to
Columbia’s plan. This brought into play the issue of
improper motive, which weighed heavily in the First
Department’s decision. Had the timing of the find-
ing of blight and the identification of Columbia
been reversed, the First Department may have
reached a different decision. In any event, the
decision highlights the importance that courts may
place on procedure and timing in eminent domain
proceedings.

The issues raised by the Kelo, In the Matter of
Daniel Goldstein and In re Parminder Kaur decisions
are complex. This Stroock Special Bulletin
provides only a brief overview of some of these
issues and the law of eminent domain. This area of
the law remains highly contentious and is likely to
continue to be defined over time by both the judi-
cial and the legislative branches of our government.
The In re Parminder Kaur decision, for example, is
appealable to the New York Court of Appeals,17

and the First Department’s application of the
improper motive/impermissible favoritism stan-
dards (discussed in Justice Kennedy’s concurring
opinion in Kelo) certainly will be contested in any
such appeal. We will provide updates regarding any
significant developments.

_______________________

By Ross F. Moskowitz(rmoskowitz@stroock.com),
a Partner in the Real Estate Practice Group of
Stroock & Stroock & Lavan LLP, and Joon H. Kim,
an associate in Stroock’s Real Estate Practice
Group.
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